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OBWAA XAPAKTEPNCTUNKA PABOTbI

AKTYa/IbHOCTb TeMbI UCCefoBaHUA. KOHCTUTYLMS Poccuinickon defepatmm
(panee — KoHcTuTyuma P®) nposo3r/allaeT npaea M CBOOOALI YeNOBeKa BbICLUENA
LLeHHOCTb0. OHWM  OnpefensloT CMbIC/, COAep)KaHue U NpUMeHeHWe 3aKOHOB,
[eATeNbHOCTb  3aKOHOAATeNbHOM M UCMOMIHUTENbHOW  BaCTW,  MECTHOTO
camoyrpaBneHns 1 06ecneynBaloTcsa NPaBoCYAMEM.

Poccuiickads  Pepepaumsa  UCXOAMT M3 HEOOXOAMMOCTM  MOCTOSHHOIO
COBEpLLEHCTBOBaHMA Mep Mo 06ecrneyvyeHnto CO6/AEHNSA U 3aLLMTbI NpaB 1 CBO60A
yenoBeka W rpaxgaHuHa. Ond  a((eKTMBHOW 3aWUTbl JIMYHOCTM BHOCATCH
M3MEHEHUA W [OMNOJIHEHUA B YrO/IOBHOE, Yro/IOBHO-MNPOLEcCcyasbHOe, YrosoBHO-
MCNONHNTENIbHOE 3aKOHOA4ATE/NbCTBO.

B uacTHOCTM, YrofioBHOe 3aKOHOLATe/NIbCTBO OXpaHseT npasa WM CBOOOAbI
rpaXkaaH, MHTepechl 06LLLEeCTBA M rOCYLapCTBa OT MPECTYMHbIX NOCAraTe/bCTB NyTem
YCTaHOB/IEHNA OCHOBaHWA 1 NPUHLMUMNOB Yr0/IOBHON OTBETCTBEHHOCTU, ONpeAeNeHns,
Kakue ornacHble And NMYHOCTW, O6LlecTBa WMAM rocyfapcTBa [esHuUs NpU3HatoTCA
NPEeCTynneHneM, YCTaHOB/IEHWA BUA0B HakKa3aHWS N UHbIX Mep YrosioBHO-MPaBoOBOro
XapakTepa 3a COBepLleHWe npecTynnieHnn (4.2 c1.2 YK P®). Tem cambim,
YrOMNOBHbIA 32aKOH OXpaHSAET NOTEHUMaNbHbIX NOTEPreBLWNX.B coBpeMeHHOW Poccum
npunaralTcs yCUaus Mo OxpaHe npas, CBOOOL M 3aKOHHbIX WHTEPECOB 3TOM
KaTeropuv notepnesLUmX. Mpu 3TOM YronoBHbIA 3aKOH OXPaHSET rpaXkaH C y4eToM
MX BO3pacTa, COCTOAHMSA 3[40POBbf, TEHAEPHbIX MNPU3HAKOB, CY)XEOHOro W
AO/MKHOCTHOIO  NOMOXEHWSA, OTHOLUEHWS K BOWHCKOMW CNy)be, YycCTaHaB/iMBaeT
MaKCUMasibHble CaHKLMW 3a MocArare/isCTBa Ha XW3Hb YenoBeka, pacLumpseT cdepy
Yro/I0BHO-NPaBOBbIX MHTEPECOB MNOTEPMeBLUNX U T.4,.

OOHako fJaneko He Bcerfja YCTaHOB/IeHHble 3aKOHOAaTe/NleM  Mepbl
OKa3blBalOTCA 3PEKTUBHBLIMU. 10 JaHHBLIM O(ULMAILHON CTATUCTUKK, €XErogHo
COBEpLUAeTCA OKOJI0 2 MJIH. NPEeCTYMn/eHWA W, COOTBETCTBEHHO, OKO/I0 1,5 MIH.
(PM3NYECKMX U HOPUANYECKNX NNLOKa3biBatOTCA noTepreswnmm (2008 r. — 2340375,
2009 r. — 2241710, 2010 r. — 2062937, 2011 r. — 1924192, 2012 r. — 1895970,
2013 . — 1822767, 2014 r. -1819811). B pe3ynbTate COBEPLUEHHbLIX NPECTYMIEHU
MOSABNAETCA KOHKPETHOe (PU3NYECKOe WAN HPUAMYECcKoe fML0, MOTeprieBLUee OT
npectynneHua.Ecnme xofe npenBapuTeNbHOIO0 paccfiefoBaHus WAM  cynebHoro
pasbupartenscTBa Takoe nMUO 6yaeT npusHaHo notepneBwnm (CT. 42 YTIK P®), 1o
OHO MpuYobpeTaeT COOTBETCTBYIOLMIA YroI0BHO-NPOLIECCYa/bHbIN CTATYC.

Ecnv noTeHumanbHbI NOTepneBLlMiA, ero npasa, CBOOOAbI WM 3aKOHHbIE
NHTEPEChl OXPaHATCA 60/bLLUMHCTBOM YrO/I0BHO-MPaBOBbLIX HOPM, TO OXpaHa nmua,
B OTHOLUEHUN KOTOPOr0 Y>Ke COBEepLUeHO MpPecTyn/eHne,yronoBHbIM 3aKOHOM
OCYLLIeCTBNAETCA NPUMEHUTENNLHOK KOHKPETHOMY MPecTYN/IEHUIO TO/IbKO B KayecTse
NMUa, UMEOLLLEro COOTBETCTBYHOLLMIA YrO/IOBHO-MNPOLECCYa/IbHBIA CTaTyC, B pamKax
OXpaHbl He CTO/IbKO JIMYHOCTU, CKOMIbKO MHTEPECOB NpaBoCyaus.

TpagnLMOHHO NOTEpPneBLUMIA CUMTAETCA (DUIypOiR YroNoBHO-MPOLECCYasbHOA
He TO/IbKO MOTOMY, YTO ero noHATMe aaetca B CT. 42 YTIK P®, HO 1 B CBA3N C TeM,
YTO YroNOBHO-MPOLECCYasibHbIA 3aKOH rapaHTupyet 3awuty ero npas (cT. 6 YTK
P®). YronoBHbid 3akoH B u4mcno 3agady (c1.2 YK P®) BKIOYaeT oxpaHy
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NMOTeHUMaNbHOrO MOTEpPreBLUEro,a OXpaHYMHbIX MOTEPNEBLUMX OCTaBAET 3a
paMKamMu. OTOOOCTOATENbCTBO HE MOr/I0 He CKasaTtbCA Ha 3(P(EeKTUBHOCTU
COOGCTBEHHO YrOMI0BHO-NPaBOBOM OXpaHbl. Tak, Mo AaHHbIM Hallero uccnefoBaHus,
71% OMpOLUEHHbIX MOTEPMEBLUMX He YOOBNETBOPEHbl KayeCTBOM YrO/0BHO-
MpPaBOBOI OXpaHbl CBOMX Mpas.

Monaraem, 4To JasibHelLas TeopeTnyeckas paspaboTka npobsemMbl YronoBHO-
MpaBOBO OXpaHbl MOTEPNEeBLUEro B Yro/ioBHOM MpaBe 00YC/OB/iEHA CNefytoLMmm
obCcTOoATENLCTBAMN:

1) Heo6X04MMOCTbLIO BbIMOIHEHUS TOCYAAPCTBOM 0053aHHOCTUMO OXpaHe finy,
MOTEPMeBLUNX OT MPecTYn/IeHNA, 3aKpernseHHoW B CT. 52 KoHcTutyumm P®. B
COOTBETCTBMM C [AaHHOW CTaTbeil npaBanoTeprieBWINX OT MNPECTYNIeHNA U
3N0YNOTPe6/IEHNIA BNACTbIO OXPaHATCA 3aKOHOM;

2) LWMPOKUM MacLLTabom npobnemsl, T.e. 60M1bLLIMMKOINYECTBOM /UL, KOTOPbIe
MPU3HAIOTCA MNOTEPMEBLUNMU MU HYXKAKOTCA B Yro/IOBHO-MPaBOBO OXPaHeE;

3) MexayHapoAHbIMK 06s3aTesibcTBamMn Poccuiickoin deaepaumn no oxpaHe
npaB MOTEpPneBLUNX W COBEPLUEHCTBOBAHMEM YroO/0BHO-NPaBOBOr0 MexaHun3ma
peasM3auuMm  HEKOTOPbIX  MOMIOXKEHUIA  MeXAYHapoAHbIX  KOHBEHUM, B
4aCTMBO3MELLIEHMS TOCYAapCTBOM Bpea noTepresLUeMy;

4) Heo6X0AMMOCTbHO obecrneyeHus 3(h(heKTMBHOCTUNPOM3BOACTBA
npeaBapuTeNibHOro paccrefoBaHus. OXpaHAs MOTepneBLUEro Yron0BHO-NPaBOBbIMU
CpefAcTBamu, 3akoHofateslb, C OAHOW CTOPOHbI, CMOCOGCTBYET [eATeNbHOCTY
CyObLeKTOB paccnefioBaHusd, a C [Apyron — npegoTspallaeT MpoTMBOMpPaBHOE
BO3/eiCTBME Ha NOTEePreBLLEro;

5) noTpebGHOCTbID  YTOYHEHUs TepMUHOMOMMYECKOro annapara BBUAY
otcytcTBuA B YK P®ProHATUA MNOTeprneBLUEro, NMoCKO/bKY YrosioBHO-MPaBoBble U
Yro/I0BHO-NpOLeCCyabHble NPU3HAKM NOTEPNEBLUEro Pas3nyHbI;

6) HegocTaTKamMy NPOLO/IKAKOLLENCA NMPaBOBOM pPedopMbIB Chepe YronoBHO-
NMpaBoOBOro 06ecrneyeHNss OXpaHbl MOTepreBLlero, KoTtopble oTmeyan [lpe3ngeHT
Poccuiickoin ®epepaumn: «lpaBooxpaHuTebHas U cyaebHas CUCTEMbl [LO/KHbI
obecneumBatb [ENCTBEHHYIO 3alUUTY /AL, NOCTPaAaBLUMX OT MPECTYNNeHUN»,
«yr0/I0BHOE HakKa3aHue, KaK Ha YpOBHe 3aKOHa, Tak M Ha CTafuu ero npuvMeHeHus
cyfamu, [O/DKHO ObiTb afeKBaTHbIM COBEpLUeHHOMY MPECTYMNEHUIO W fydlle
3aWmLLaTh MHTepechl 06LLEeCTBa U MHTEPECHI NOTEPMEBLLErO»;

7) HefOCTAaTOUYHOW pa3paboTaHHOCTLIO NPO6G/IEM YroN0BHO-NPABOBO OXPaHbl
MoTepneBLUEro, TaK KakK OOMbLUIMHCTBO Hay4HbIX WCCNeL0BaHWUIA MOCBALLEHbI
YroNOBHO-MPaBOBOMY  aHa/M3y cocTaBa  OTAeNbHbIX — MPEcTynieHnin  nnéo
ornpeesneHnto MmecTa NnoTepreBLLEro B CTPYKTYpe Yro/0BHO-MPaBOBbIX OTHOLLEHWM;

8) Heob6X04MMOCTLIO OMpeAenieHns NPU3HaAKOB, MO3BOMAIOLNX OYEPTUTLKPYT
MoTepneBLUMX, NOAeXaLLMX 0CO60MYroI0BHO-NPaBOBOI OXpaHe M3-3a OTCYTCTBUA Y
HUX YrO0BHO-MNPOLECCYaslbHOro cTaTyca noTepreBLLUEro;

9) cywecTByOLWNM AUCHanaHCOM MpaB U 3aKOHHbIX MHTEPeCoB MOTepneBLUero
M Nnua, COBEpPLUMBLLErO MPECTYM/eHWe, YTO HepeaKo MPUBOAWUT K HapyLUEHUHO He
TONbKO MNpaB, HO M 3aKOHHbIX WHTEPECcOB MoTepnesLlero. HecMoTps Ha CMeHy
MOMINTMYECKOTO M 3KOHOMWYECKOro CTPosi B CTpaHe, npuHAThe KoHcTutyuumn PO,
BrepBble 3aKpenuBLLE NpPaBO MNOTeprieBwero Ha oxpaHy (CT.52), npu3HaHue
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NOTepneBLUNM He TOMbKO (IU3MYecKoro, HO 1 ropuamnyeckoro nmua (ct. 42 YTNK P®),
OTHOLLEHME K MOTepnesBLUEMY CO CTOPOHbI rocyaapcTBa He U3MeHunocb. BYK P®
(no cpaBHeHnto ¢ YK PC®CP) He NosABWIOCL HU OAHOMN HOBOW HOPMbI, KOTOpas
Obl/1a Obl HaNpaBneHa Ha OXpaHy NOTepPrneBLUNXOT NPECTYNIEHWNNA;

10) noTpebHOCTHIO pPa3paboTKM  KOHUENUWM YronoBHOW MOMMTUKKM  (ee
HeobXo4MMOCTb NOATBepPXAaeTCApeLLleHNEMKOOPANHALIMOHHOTO COBeLLaHNS
PYKOBOAMTENEN NPaBOOXpaHUTeNbHbIX opraHoB B 2011 r.), B TOM 4uC/ie B 4acTu
OXpaHbl MpPaB N 3aKOHHbIX NHTEPECOB MOTePneBLUNX;

11) Heo6X04MMOCTbIO peanun3auny MOMOXKeHNn CTpaTerMnm HauMoHa/IbHOM
6e3onacHocTu Poccuiickor ®@epepauunn go 2020 r., B n. 38 KOTOpoW onpeaeneHo, 4To
rNaBHbIM Harpas/fieHWeM rOCYAapCTBEHHOM MOMMTUKM B cepe obecneveHUs
rocyfapCTBeHHOW W 06LLECTBEHHON 6e30MacHOCTN AO/HKHO CTaTb YCW/IEHWEe Posu
rocyfapcTsa B KayecTse rapaHta 6e30macHOCTY IMYHOCTH;

12) oTCyTCTBMEM MeTOAMK MOATOTOBKW COTPYLHMKOB MPaBOOXPaHUTENbHbIX
OpraHoB, [eATeNbHOCTb KOTOPbIX CBfi3aHa C O6palleHVeM C MoTeprneBwnMK, K
YBOKUTE/IbHOMYW  BHUMATE/IbHOMY  OTHOLUIEHWIO K HUM. 3TOro TpebytoT
MeXAyHapoaHble cornalleHns, patuuumpoBaHHble Poccuiickoin depaepaumeit.

Taknm 06pa3om, HEO6XOAUMOCTb peain3aunm KOHCTUTYLNOHHOIO NOMOXEHWS
06 oOxpaHe npaB MOTeprneBLUEro B Yro/fioOBHOM 3aKOHOAATeNbCTBE, MPOo6eMbl
NpPaBoOBOro 06ecrneyveHNss OXpaHbl MOTepreBLUero, He4ocTaTouHas NPopaboTaHHOCTb
N OUCKYCCUOHHOCTb BOMPOCOB, CBA3aHHbLIX C OMpPeAesieHneM YrosioBHO-MPaBOBOro
cTatyca noTepnesLlero, Heobxo4MMOCTb WCCNeLOBaHUS Yron0BHO-MPaBOBbLIX Mep,
CNOCOBHBIX 3((PEeKTMBHO OXpaHATb NpaBa WM 3aKOHHble WHTEPeCbl MOTEpPreBLUEro,
HEpPaBeHCTBO B Yro/I0BHO-NPaBOBOM OXpaHe (U3NYECKUX W HOPULNYECKUX UL,
MOTepPNeBLUMX OT MPECTYMNNeHNIA, HeOO6XOAMMOCTb peann3aumn MeXayHapoLHbIX
0643aTeNnbCTB M0 0XpaHe npas NMoTepreBLUNX, HECOBEPLLEHCTBO YrosI0BHO-MPAaBOBbIX
HOPM, Hanpae/eHHbIX Ha OXPaHy /L, NOTEPreBLUNX OT MPECTYMNIEHNA, OTCYTCTBUE
3()(heKTMBHOIN YroNOBHON MOMIUTUKMA MO OXpaHe MOTEepreBLUEro, 06YyCN0BNMBAOT
aKTYya/lbHOCTb TEMbI AMCCepPTaLNOHHOr0 UCCne0BaHus.

CTeneHb Hay4yHoOW pa3paboTaHHOCTM TeMbl. AHa/IN3 Hay4HbIX UCTOYHUKOB
MO3BOJISIET CAeNaTb BbIBOL O TOM, YTO YrO/IOBHO-NPaBOBO OXpaHe MOTepneBLInX
YAENANnocb KpariHe Mano BHUMaHuA. ViccnefoBaTenn OLEHMBAKOT MOTepneBLIero
Nn60o B MNIOCKOCTU aHa/n3a NpU3HaKoB KOHKPETHOro cocTasa MpecTynieHus, 1Moo
KaK Yy4aCTHMKa Yro/n0BHO-MPaBOBbIX OTHOLLUEHWIA, CMOCOOGHOro onpeaensite Mepy
OTBETCTBEHHOCTU M HaKa3aHWsA BUHOBHOTO.

PaccmoTpeHve npobneM  YronoBHO-MPAaBOBOM  OXpaHbl  MOTEPMeBLUEro
HernocpeAcTBeHHO CBA3AHO C M3Y4eHWeM BOMpoca O ero MecTe B Yro/ioOBHOM MpaB.e.
[Mpo6/seMbl  YrofioBHO-MPABOBOrO MOMOXEHUS MOTepneBLUero 3aTtparvBaincb B
paboTaxH.®. Ky3Heuoson (1969), A.H. Kpacukosa (1972), MN.C. Oarena (1974),
B.K. Mwnctnia  (1979), TM.LN. Opnosa (1980),M.M. AnaHasuytoca (1982),
N.B. CtenaHoBa (1984), H.N. KopxxaHckoro (1988),6.A. INpotyeHko (1989),
E.B. Tonunecko  (1992),AJ1. Peneuykoin (1993), B.E. battokoBoir  (1995),
A.B. CymaueBa (1997), b.B. Cwgoposa (1998), [I.0O. Tletposoin (1999),
[.6. bynrakosa (2000), 3./1. CwugopeHko (2003), C.B. AHowgeHkoBon (2004),
A.B. CycnnHa (2005), W.A. daprueBa (2005), T.H. Hypkaesoin (2006),
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M.C. Cnpuk(2006), K.A CapkucsaH (2007), A.J1. CmupHosa (2007), WN.P. LLnkynbl
(2008)n opyrux.

B yacTHOCTKM, NpeAcTaB/ieHO YronoBHO-MNPaBoBOoe onpeaesieHNne NoTEPNEBLLEro
N N3y4YeHbl ero Mpu3Haku, PacCMOTPEHbI BOMPOCHI MPU3HAHUA MNOTEPreBLUNM He
TO/IbKO B C/yyasax MNPUUYMHEHUA eMy Bpeda, HO UM Mpu Yrpo3e ero npuyuvHeHwus,
NPU3HaHWA NOTEPNEBLUMM /NMUa MpPU ero HeHagnexallem MnoBeAeHUU, C YUYETOM
corflacus  noTepnesBLlero Kak 0OCTOATeNbCTBA, WCK/IHOYaKOWEro  YrosioBHYyH
OTBETCTBEHHOCTb WM Haka3yemMoCTb [eAHWdA, onpefeneHbl MecTo MOTEpPneBLUEro B
CTPYKTYpe YrofIoBHbIX MPaBOOTHOLLUEHWIA M cOCTaBa MPeCTYN/IeHUs U YronoBHO-
MpaBOBOiA CTaTyC NOTEPNEBLLErO.

B pamkax ¢opmMupoBaHUA KOHLEMLMN Yro/i0BHO-NPABOBOrO MOSIOXEHUS
MoTepneBLUEro,  M3y4ya/IMCb  BOMPOCblI  €ro  YrosioBHO-MPaBOBOM  OXpaHbl
(F.MN. MnHeeBa, 1993). ABTOpPOM ONpefeneHo  Ccoaep)aHue  MPEecTYMHbIX
nocsaratensCTB  Ha  MOTepneBLUero,  WCCNefoBaHbl  BOMPOCbl  60pbObl  C
nocaratenbcTBaMyM Ha MOTEPMNEBLUEr0 B  AOPEBO/IIOLUVMOHHOM, COBPEMEHHOM
OTEYeCTBEHHOM M 3apybeXXHOM  3aKOHOAAaTe/IbCTBe,  U3Yy4eHbl  Mpobnembl
KBa/IM(hMKALMN MPECTYMNHbIX BO3LENCTBUIA HA NOTEPNEBLLMX.

B nocnegHee pecATUneTMEe MOMNOXKEHO Hayalo HOBOMY HanpaBNeHWO B
YronoBHOM NpaBe — AUCMO3NTUBHOCTU, B paMKax KOTOPOro paccMaTpmBaloTcs npasa
nnu, NnoTepneswmnx ot npectynneHunin (A.B. Cymades, 2006; 3./1. CugopeHko, 2013).

Bonpocbl yronoBHO-NPaBoBO OXpaHbl MOTEPEBLLEro 3aTparMBanch Takxke B
paboTax, MOCBALLEHHbIX Yro/JOBHO-MPABOBO OXpaHe WHTEPECOB MpPaBOCYAMS.
metowmecs paboTbl MOXHO pas3fennTb Ha [Be rpynnbl: K MNepBOA OTHOCATCA
paboTbl, B KOTOPbIX UCCNefOBa/MCb MPob/emMbl 3alMTbl MHTEPECOB MPaBOCYAUS B
LLe/IOM, KO BTOPOM — OTAe/bHbIE ee COCTaBNSAOLLME.

B nepsoi rpynne paboT NoTepnesLMiA paccMmaTpuBacsa, NpPexae BCero, Kak
YYaCTHUK YrON0BHOrO CyLOMPOWN3BOACTBA, OH He fABMANCA OCHOBHbIM OOBLEKTOM
nccnefoBaHus, a cammn UCCnefoBaHNA He BbIXOAWIN 3a pamMKu aHanm3a rnasbl 31 YK
P® «[lpectynneHns npotue npasocyaus» (N.A. bobpakos, 2005; KO.W. KyneLlos,
2007; .B. OpopsHckos, 2013). OCHOBHOE BHMMaHWE [aHHbIX aBTOPOB Y/eneHo
3alinTe NHTepecoB NpaBoCcyans.

B pamkax paccmarpuBaeMoii Mpo6sieMbl  U3Y4YeHbl KPUMUHONOTUYECKME
npeAnoCbIIKM Yr0/10BHO-MPaBOBOiA OXpaHbl Yy4aCcTHNKOB YronoBHOI0O
Cy[0npoun3BOACTBa, npefcrasneHa KPUMMHONOT NYECKas XapakTepucTmka
NpecTynneHnin NPoTUB NPaBOCYANSA, PACCMOTPEHbI COCTaBbl MPECTYMNIEHNIA NPOTUB
NpaBoCyAMs, BbiABMEHbl MPO6MeMbl  UX  3aKOHOZATENbHOrO  MOCTPOEHMSA W
KBaMuKauun, npegsioxxeHa mopgenb rnasbl YK P®  «[pectynneHus npoTuB
Cyae6HO BNacTu».

Bo BTOpOI rpynne paboT B pamkax rnaebl 31 YK P® «[pecTynieHns npoTuns
NpaBoCYyAMs» pacCMaTpUBa/IUCb OTAe/IbHble acMeKTbl Yro/0BHO-MPaBOBON OXpaHbl
YKM3HW W 3[40pOBbA UL, OCYLLECTBAAIOWMX MpaBoCyaue W npeaBapuUTenbHOE
paccnenosaHue (E.H. Tepexosa, 2011), a TakXe 0xpaHbl NOTePreBLLErO OT 3aBe40MO
He3aKOHHbIX 3afepXXaHWii, 3aknyeHust nog ctpaxy (H.P. dacxytamHosa, 1999),
MCCNeoBaINCh BOMPOCHI YrofI0BHOM OTBETCTBEHHOCTM 3a pasr/flalleHne CBefeHWUiA 0


http://www.lawlibrary.ru/author.php?author=%D1%E8%F0%E8%EA+%CC.%D1.
http://www.lawlibrary.ru/author.php?author=%D1%EC%E8%F0%ED%EE%E2+%C0.%CB.

Mepax 6e30MacHOCTW, TMPUMEHSIEMbIX B OTHOLUEHWM YYACTHWKOB Yro/I0BHOMO
cyponpoussogcTea (K.O. PomogaHosckuid, 2004; M., lorsuHos, 2009).

YronoBHo-npaBoBass  OXpaHa MNOTEPMNEBLUEro  paccMaTpuBasiaCb  Takxke
NMPUMEHUTENBHO K KOHKPETHBLIM rpynnaM noTepneBLUnX, B YaCTHOCTW, COTPYLHMKaM
munnumn (B.C. TkayeHko, 1998).

BbICOKO OLEeHMBasi pe3ynbTaTbl HAYYHbIX UCCEA0BAHWUIA YKa3aHHbIX aBTOPOB,
HeobXo4MMO MpPU3HATb, YTO C MOMeHTa MpuHATMA YK P® 1996 r. yronosHoe
3aKOHOAATeNbCTBO B 4aCTW  Yro/IOBHO-MPABOBOM  OXpaHbl  MOTepreBLIero
CYLLECTBEHHO He W3MeHWnocb, XoTa ¢ 1993 . noTepneBwWMWin UMeeT
KOHCTUTYLIMOHHO-MNPABOBOI CTaTyC Ha OXpaHy CBOMX Mpas, KOTOPbIA LO/MKEH OblITb
rapaHtTMposaH. Takoe (hOpMasibHOE OTHOLLUEHVME K MOTepneBlIEMY, B TMePBYHO
o4yepesb, CBA3aHO C TeM, UTO B 3aga4n YK P® He BXoAUT oXpaHa uL, noTepnesBLUnx
OT MpecTynieHnin (Kak v WHTepecoB npaBocyaus B Uenom). Kpome TOro, B
3aKOHOAATEeNbCTBE M HayKe YronoBHOrO npasa A0 HaCTOALLEro BPEMEHM ACHO WU
OAHO3HaYHO He C(opMynupoBaHa Lieflb Yro/I0BHON OTBETCTBEHHOCTW, OTCYTCTBYeT
€4VHCTBO B MOHWMaHUM €e CYLIHOCTW, YTO He MOXXET He CKa3aTbCs Ha YronoBHO-
MpaBOBOI OXpaHe N, NOTepneBLUMX OT MPeCTYNIeHNN.

Llenb 1 3agaun mnccnegoBaHusa. Lienbio AuccepTalMOHHOI0 Mccnef0BaHUs
SBUNOCb  pasBUTME  HAay4yHOro  MOHUMaHWA  Yro/ioBHO-MPaBOBOM  OXpaHbl
noTepneBLUero, paspaboTka KOHLENTYasIbHbIX MOMOXEHWUIA YrofI0BHO-MPaBOBbLIX
rapaHTU KOHCTUTYUMOHHOrO cTaTyca MOTeprneBLUEro; co3fjaHne TeopeTUYecKnUX
MPeAnoCbINOK  COBEpPLUeHCTBOBAHWUA  YrO/IOBHOIO 3aKOHOAATeNnbCTBa B LieNAX
MOoBbILWEHNS 3PEKTUBHOCTI YrofI0OBHO-NPaBOBOM 0XpaHbl NOTEPMEBLUErO.

B COOTBETCTBMM C YyKa3aHHOW Lenbio OnpeeneHbl  KIHO4eBble3atayn,
OTpaxatoLLMe OCHOBHbIE UAEN NUCCefoBaHUA:

— OnpeaenuTb MeTOA0N0rMYecKne NpPesnocbIKA YroN0BHO-MPaBOBON OXpaHbl
NnL, NOTEPNEBLUMX OT NPeCTYNNeHNI;

— paspaboTaTb MOHATUIMHLIV annapart Uccief0BaHns;

— ChopMyIMpOBaTh Yro/0BHO-NPaBOBbIe NMPU3HAKM MOTepPreBLUEro Kak 00bekT
nccnefoBaHus;

— paccMoTpeTb KOHCTUTYLIMOHHO-MNPaBOBbIE OCHOBbLI 0XPaHbl NOTepneBLUero;

—  pacKpbiTb  CYLIHOCTb W  COAep>XaHue MpaBOBOM  3aLULLEHHOCTU
MOTEPMEeBLLEro B MeXAYHapO4HOM M POCCUIACKOM MpaBe;

—  C(hopMy/nMpoBaTb  CYWHOCTb W COAepXKaHWe  Yro/0BHO-NPaBOBOWA
OXPaHbINOTEPMEBLLEro U ee counanbHy0 00yCNoBIEHHOCT;

— W3Y4nTb [MOJIOXKEHNE MOTEePneBLUIEro Kak 06beKTa YrosioBHO-MPaBoBOi
OXpaHbl 1 00bEKTA NMPECTYNIEHUS;

— BbIIBUTb  OCOOEHHOCTM  OOLLECTBEHHO-OMACHbIX  MOCAraTeNlbCTB  Ha
MOTePNeBLLEro N KPYr CyObeKTOB YrofI0BHO-NPaBOBOM OXpaHbl MNOTEPMEBLLErO;

— ONpeAennTbL CUCTEMY YroI0BHO-NPaBOBbIX MEP OXPaHbl NOTEPMEBLLETO;

— paspaboTatb MPeAsioXeHWs MO  COBEPLUEHCTBOBAHWIO  YrO/I0BHOIO
3aKOHOAaTeNnbCTBa B 4acTW, Kacalolleica OxpaHbl AL, NOTeprneBwnx ot
NpecTynneHn;



— paccMOTpeTb [eATeNbHOCTb OpraHoB BHYTPEHHUX [eNl N0  YrosoBHO-
MPaBOBO OXpaHe /WL, NOTEPMEeBWMX OT MNPEecTynieHnin K paspaboTtatb
NPeasIoKEHNS NO MOBbLILLEHNIO ee 3PEKTUBHOCTN.

O6beKT W npeAMeT unccnefoBaHUA.O6bLEKTOM WCCNeLOBaHUA  ABMA/CA
KOMMN/IEKC O0OLEeCTBEHHbIX OTHOLUEHWIA, CKIaAblBalOWMXCA B Cgepe YrosioBHO-
MpPaBOBOI OXpaHbl /1L, MOTEPMNEBLUNX OT NPECTYNIEHWA.

[MpegmMeT wuccnefoBaHWA COCTaBUIMHAYUYHO-TEOPETMYECKME KOHLenuun o
CYLLHOCTN W CcOofepXaHWs Yro/li0BHO-NPaBOBOr0 MOMIOXEHUs  MOTEPMneBLUEro;
MexaHu3Ma Yro/ioBHO-MPaBoBOM OXpaHbl /UL, NOTEPrEBLUMX OT NPECTYNIEHUN, T.€.
COBOKYMHOCTb W Mepapxusa TeX HOPM Yro/IOBHOrO rpaBa, KOTOpble perynupyrot
OXpaHy MoTepreBLUero, 0COOEHHOCTU UMX 3aKOHOLATE/IbHOro  YCTaHOB/IEHWS;
Npo6sieMbl CoUManbHOM 00YC/IOBMIEHHOCTU W NPaBOBOIO PErynMpoBaHUs OXpaHbl
MOTEpPreBLUEro,  POCCUMICKOE  KOHCTUTYLUWMOHHOE,  YroJIOBHOE,  YrO/OBHO-
npoLeccyanbHoe 3aKoHOAAaTeNbCTBO,A0KTPUHAIbHBIE MOMOXEHNA OTeYeCTBEHHOIO
Yro/ioBHOr 0 npasa.

MeTogonorna n MeToAuMKa wccrefoBaHUA. MeToaonormyeckyto OCHOBY
MccnefoBaHMs COCTaBUIN OBLLENPUHATBIE METOAbLI HAYYHOIO UCC/ef0BaH NS ABIEHUI
N 06LLECTBEHHbIX OTHOLLEHWIA B UX B3aUMOCBS3M 1 B3aMMOOOYC/I0BIEHHOCTM KaK Ha
TEOPEeTMYECKOM YpOBHe (CUCTEMHbIA, CpaBHUTENbHO-NPaBOBOM,  (HOpMasibHO-
IOPUANYECKNIA, NCTOPUYECKMIA METOAbI aHanM3a, 1 Ap.), Tak U Ha 3MMNUPUYECKOM
YpOBHE (CTaTUCTUYECKNIA aHain3, aHKeTUpoBaHWe, WCCefoBaHNe [LOKYMEHTOB,
MeyaTHbIX U34aHuIA); NONOXEHUA TEOPUM YTrOIOBHOIO M Yro/I0BHO-MPOLECCYaIbHOro
npasa, (hnnocomm, NCUX0N0rnm; nNpasmna HopMasibHOM NOrUKN.

MeTtogonornyeckoin 6a3oil  AMCCEPTALMOHHONO  WUCCNEA0BaHUA  ABWCA
ANANEKTUYECKNIA MeTOZ MO3HaHWA, MO3BO/IMBLUMA BCECTOPOHHE W OOBEKTMBHO
paccMoTpeTb NPo61eMbl Yro/I0BHO-NPaBOBOW OXpaHbl NOTEPEBLUErO.

C noMoLLbHO NIOrMKO-OPUANYECKOTO MeToa Oblia cpopmMmpoBaHa KOHLEeNUus
YrONOBHO-MPaBOBO OXpaHbl MoTeprneBllero. CUCTEMHbIA aHa/M3  U3y4vaemblX
SBMIEHWIA  MO3BOMIMN  YTOYHWUTL  YrO/IOBHO-NPABOBOE MOHATUE NOTEPMEBLUEro,
cthopmynmpoBatb MOHATME YroN0BHO-MPABOBOM OXpaHbl MnoTepneswlero. CuHTe3
MOMlyYeHHbIX B  XO4e WCCNefoBaHWA  pe3y/nbTaToB  M03BOAMA  0O0CHOBATH
HeobXoAMMOCTb  Pe(hOPMUPOBAHNA  YrO/IOBHOIO  3aKOHOAATeNbCTBa B YacTu
YCTaHOB/IEHNA YrO/IOBHON OTBETCTBEHHOCTM 3a MOCAraTeNlbCTBO Ha NOTEpPeBLUEro,
eLLle He NOMYUYMBLLEro TaKOro yrosioBHO-NMPOLECCyaslbHOro cTaTyca.

B npovecce nuccnegosaHna UCMNob30Ba/INCH CreLMaibHbIE METObI:

CTaTUCTUYECKMIA — NPU  U3YYEHUM KOJIMYECTBEHHbLIX W  KAYeCTBEHHbIX
XapaKTepuCTUK NOoTePNeBLUNX;

MeTO4 WCCNefoBaHUA [OKYMEHTOB UM KOHTEHT-aHa/iM3 — Npu  U3YYeHUU
YrONOBHbIX [efl, MaTepuasioB MepuoAMYecKOi Mevatn, WHbIX MaTepuanos,
HOPMaTMBHbIX NPaBoBbIX akToB MB/, Poccun, cyebHbIX OpraHoB;

MEeTOZ 3KCMEePTHbIX OLLEHOK — NPV NOUCKe peLLeHns npobsieMbl yCTaHOB/EHUSA
YrONOBHOW  OTBETCTBEHHOCTW 3a MOCAraTe/ibCTBO Ha  MOTepreBLllero, He
06/1a4at0LLLEr0 TaK1M YroN0BHO-MPOLECCYaslbHbIM CTaTyCOM;

aHKeTMpPOBaHWe — NMpKN N3yYeHUU MHEHUA COTPYAHUKOB NPaBOOXPaHUTETbHbIX
OpraHoB 1 rpaxkaaH 06 ag(heKTMBHOCTU YroI0BHO-NPaBOBOM 0XpPaHbl NOTEPMEBLUETO.
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[MpYMeHEeHNe YKa3aHHbIX Hay4HbIX MeTO4OB 06ecrneynsnio KOMMIEKCHbIN
NoAxof K gncceptaumoHHOMY UccnefoBaHuIO.

TeopeTMYeCKO OCHOBOM AMCCEPTALMOHHOIO WUCCef0BaHUS BbICTYMNWN
KOHUENTyaslbHble  MOMIOXKEHMST  00Wein  TeopuyM  MNpaBa,  KOHCTUTYLUMOHHOrO,
Yro/ioBHOr0 W YrofioBHO-MpoLEecCyasibHOronpasa, MpeAcTaB/eHHble B paboTax
C.C. AnekceeBa, H.A. bensesa, B.I. boxbeBa, A.M. BbpaitHnHa, H.B. Butpyka,
b.4. Maspunosa, A.A. I'epueH3oHa, B.K. I'nnctunHa, MN.®. NpuwaHuHa, MN.C. Oarens,
H.A. AypmaHoBa, A.3. XXanuHckoro, H.W. 3aropogHukosa, H.W. KopykaHckoro,
A.N. Kopobeesa, A.H. Kpacukosa, B.H. Kygpsasuesa, C.I'. KenuHoii, B.B. J1asapesa,
B.B. JlyHeeBa, A.B. Manbko, I'.B. Mansues M.H. MapueHko, I'.M. MU1HLKOBCKOrO,
H.. MNukypoBa,3.d. MNMoberaiino, M.C. CTtporosuya, H.A. CTpyukoBa,
N.A. PONHMLKOro 1 ApYrux y4eHbIX-npaBoBesoB.

[TpaBoOBYKO OCHOBY uccrefoBaHUA cocTaBunun: KoHCTUTyums PP, HOpMbI
MeXAYyHapoAHOro npaea, POCCUIACKOE YrofIoBHOE, YrosIoBHO-NPOLEecCyanbHOE,
Yr0/I0BHO-UCMNOJIHATENILHOE TMPaBO; MOMIOXKEHUA WHbIX HOPMATMBHbLIX MPaBOBbIX
aKTOB.

AMNMpuYyeckasd OCHOBa WCCNeAoBaHUSA  NPefCcTaBfeHa  pesynbTatamu
nposefgeHHoro B 2010-2014 rr. KOHKPETHO-COLIMOMIOrMYecKOro uccnefoBaHus B
r. Mockse, Bnagnmupckoi, Koctpomckoid, MockoBcKomr, Hinxkeropogckoin, OMCKOMN,
Camapckoi, Tsepckor 006nacTsix, KOTopble MpefCcTaBnAT Cco60i  TUMOMOTULO
pasHo0b6pasHbIX CyobeKTOB Poccuiickoin deaepauun.

Bbl60pKapermMoHoB 415 aHa/mM3a YronoBHbIX 4e/1 OCHOBbIBa/IAaCh Ha MPUHLMNAaXx
pasHoobpasns TePPUTOPUAIBHOCTM U YUCIEHHOCTU HaceneHusa (OxBayeHbl ropoga
(heaepanbHOro 3HaYeHusi, CToNMUbl CyobeKTOB Poccuiickon deaepaumm, ropoackme
N CeNbCKMEe MyHUUMMNaNbHble 06pa3oBaHuns), HaUMOHaIbHOrO COCTaBa, MCTOPUYECKUX
N KYNbTYPHBIX TPaAULMIA, a TakKe C YH4eTOM CTaTUCTUYECKUX AaHHbIX (CYObeKTbI, B
KOTOpbIX Habnogancs HavboNblUMIA yAeNbHbIA BEC 4mMcna 3aperucTpupoBaHHbIX
noTepnesLUnx — 6osee 50% OT BCEX 3aperncTprpoBaHHbIX No Poccun notepneBLLnX
(56,8% B 2010 r., 56,3% — 2011 r., 53,4% — 2012 r., 51,8% — 2013 r., 52,4% —
2014 r.).

M0 n3yyaeMbIM XapaKTePUCTKAM BblOpaHHbIE PErvoHbl OAHOPOAHLI MO YNCTY
npoXkmearoLwmnx: 6onee 4,5 M/H. YeNOBEK — B KPYMHbIX perMoHax v nopagka 1,5 maH.
— B OO/IbLUMHCTBE PErnOHOB; MO HaceneHuto — ¢ npeobnajaroLleil YNCNEHHOCTbIO
MPOXMBAOLLMX B rOPoAax M CeIbCKOM MeCTHOCTU; OMTUMa/IbHOMY pacnpefenieHnio
CYObEKTOB COrflaCHO NPUHALNEXHOCTU K pasnMyHbIM - (hefepasibHbIM - OKpyram:
LieHTpanbHbIA (MockBa — ropof (hefepasibHOro 3HaveHus, ropoga Bnagumup,
Koctpoma, TBepb; MockoBckas, Bnagummpckasn, Koctpomckas, Teepckas 06/1acTu);
Mpueonxckuin  (r. HwmwxHnin Hosropod, Hwxeropoackas, Camapckas 061actu);
Cubunpckuii (r. Omck, OMcKas 06/1acCTb).

B xofe npoBsefeHHOro wuccnefosaHus ObliM U3y4veHbl matepuanbl 575
YrofioBHbIX fen, paccrefoBaHHbiX 3a 2010-2014 rr. B Bbl6paHHYIO COBOKYMHOCTb
OblIN BK/IKOYEHbI TOMIBKO Te YrofoBHble [efa, B KOTOPbIX MMeNMChb XofaTaicTsa
noTepnesLUero 0 NPUMMPEHUN C BUHOBHbIM IM60 O BO3MELLEHUN YLLlepba.

Mo cneunanbHO paspaboTaHHbIM aHKeTaM Oblv onpolleHbl 894 coTpyaHMKa
OpraHoB BHYTPEHHWX [eN, pPa3/InyHbIX YPOBHEW:0praHoB npeABapuUTenbHOro
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paccriefjloBaHNAX, OrnepaTMBHO-PO3bICKHLIX MoApasfeneHnd U nogpasgeneHnin no
obecneyeHno 6e30MacHOCTU UL, NOAEXALLMX FOCYLapPCTBEHHOM 3alUmTe.

Takxe 6b110 onpoweHo 1264 noTepreBLUMX, MPU3HAHHBLIMWA TaKOBbIMU MO
Yro/ioBHbIM AiefiaM, BOLLEALIMM B BbIOOPOUYHYHO COBOKYMHOCTb.

B uensx [OCTOBEPHOCTW  [aHHble  COLMOMONMYECKUX  UCCef0BaHui
CONOCTaBNAMMCL C MaTepuasiamm MNpPakTUKKM W pesynbTataMu  UCCNeL0BaHNiA,
MONMYYEHHbIX  APYrMMK  cneumanuctamyM Mo  COOTBETCTBYHOLWEN  Mpobreme
nccnegoBaHNs (L.A. bobpakos, N.B.  [1BOPSAHCKOB, HO.W. KyneLuos,
3.J1. CupopeHko,  A.B. CymauyeB), COBOKYMHOCTb  Pe3y/bTaTOB  KOTOPbIX,
paccmaTprBanacb HaMy Kak KOHTPO/IbHas.

B amnumpuueckyro 6asy Takxke BowwIM pasbsAcHeHUs KoHCTUTyumoHHoro Cyaa
P®, 0630pbl CyaebHOM MPakKTUKM MO YronoBHbIM fAenam BepxoBHoro Cypga PO,
CTaTuCTMYeckne faHHble CyaebHoro pgenaptameHta npu BepxosHom Cype PO,
MMAL MB/J, Poccun, BeioMCTBEHHbIE HOpMaTMBHble akTbl MB/M, Poccun. O6bem
AMMNUPUYECKUX AaHHbIX, BOLUEALINX B BbIOOPOUHYHO COBOKYMHOCTb, OblN OnpegeneH
PEKOMeHAAUMAMM MO YYeTy OCHOBHbIX NMapameTpoB (OXBaT TEPPUTOPUIA, KaTeropuu,
KO/IMYECTBO aHKETUPOBAHHbLIX, MEpPWMoA BPEMEHM W Mp.), KOTOpble obecneymnu
PenpeseHTaTUBHOCTL Pe3y/bTaToB UCC/eA0BaHUA, a TakKe MOCMYXUIN OCHOBaHWEM
A1 BbiBOAA 06 MX 060CHOBAaHHOCTU 1 [LOCTOBEPHOCTH.

HayyHas HOBM3Ha [MUCCEPTALMOHHOIO WCC/ef0BaHUA OMpefenseTcs,
npexkae BCero, u3bpaHHOW TeMOW, KoTopas nocne npuHatua B 1996 r. YK PO He
Oblfla NPesMEeTOM CaMOCTOSITE/IbHOr0 MOHOrpadMyecKOrouccneoBaHMsA, a Takxke
Kpyrom aHanusmpyembix Npo6sieM, paspeLleHre KOTOPbIX MO3BOAUT 06ecneynTb
3 heKTUBHOCTL  YrofIOBHO-NPaBOBOM  OXpaHbl  MoTepneswero. B  npouecce
McCnefoBaHns BbISBNIEHbl HELOCTATKU B YrO/I0BHO-MPABOBOM OXpaHe MoTepreBLUEero
M 3aKOHOAATE/IbHON KOHCTPYKLUMM YrofIoBHO-NPaBOBbIX HOPM O MNPECTYNIeHusX,
nocsratoLmMx Ha NOTEPneBLUEro, KOTOpble paHee He Obln NPeLMETOM HayYHbIX
nccnefoBaHUM.

B  auccepraynoHHOM nccnefoBaHMM Ha  OCHOBE  pe3y/nbTaToB
N3yUYEeHMSPOCCUCKOr0 3aKOHOAATeNbCTBa, Hay4YHOW NUTepaTypbl, YrofoBHbIX Aen,
CyAeOHbIX peLleHuid, aHKeTMPOBaHWUSA, CTaTUCTUYECKMX AaHHbIX CHHOPMY/IMPOBAHbI
BbIBOAbl M MpPeasioKEHUs, Harpas/ieHHble Ha COBEpLUeHCTBOBaHWE YrOM0BHO-
MpPaBOBOI OXpaHbl MOTePreBLLEro, B YaCTHOCTMU:

e YTOYHEH HaY4YHO-NOHATUIHBIN annapaT, NPea/IoXKeHaKnaccupmuKauma nnL,
MOTepneBLUMX OT MNPEeCTynieHn, B 3aBUCUMOCTM OT WX MpPaBOBOro craTyca:
noTeHUManbHbIA noTepneBwwmindefuturum, notepneswwniide facto, notepnesLuniide
jure;obocHOBaHa HeOOXOAMMOCTb Pa3peLUeHnsi npo6/eMbl  Yron0BHO-NPaBOBOW
OXpaHbl MOTepnesBLlIero B Tpex acnekrtax:defuturumkak cy6bekTa YrosioBHO-
NPaBOBbIX OTHOLWLEHWNI, de factokakob6bekTa MpecTynneHus,de jurekak 06bEKTA W
npeameTa NpecTynieHus;

e [pefcTaB/eHa aBTOPCKad peaakums YrosoBHO-MPaBOBOrO OnpefeneHus
noTepreBLUero, BKIKOYAOLWEro NpnsHakn Tpex sngoB notepneswero (defuturum, de
facto,de jure);

e BbISIB/IEHbl  HeJOCTaTKM B cpepe  YrosioBHO-MPaBOBOM  OXPaHbl

NOTEPMNEBLUEro 1 pa3paboTaHbl NPEASIOXKEHUS MO UX YCTPAHEH IO, B YaCTHOCTW:
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—060CHOBaHa Heo6X0AMMOCTb M3MEHEHWs MOAXOL4OB K Yro/l0BHO-MPaBOBOiA
oXpaHe PUANYECKNX UL,

—NpPeasIoKeHO BKMHOUUTL B 4Mcno 3agad YK P® (CT. 2) oxpaHy WM 3awuty
noTepnesLUero, npuyem He TONbKO Kak (PU3NYECKOro, HO U FOPUAMYECKOro NnLa;

—BHECEHO MpesanioXeHVe 0 LenecoobpasHoCcTM NpU3HaHMS B KauvecTse
noTepneBLUEro rocyaapcTso;

o npeanaraeTca pacrnpocTpaHWUTb YronoBHO-NPaBOBYO OXpaHy Ha /uu,
CTaBWMX noTepneswunmn de facto, HO He MONYYMBLUMX TakKOro YrosioBHO-
MpoLeccyasibHOro CraTyca, pa3paboTaHbl NPOeKTbl Yro/f0BHO-MPABOBbLIX HOPM,
Harnpas/ieHHble Ha oXpaHy notepnesLlerode facto;

o npeacTaBneHbl  aprymeHTbl HE0OXOAMMOCTU  BblAENeHUs YrofioBHO-
MpaBOBO OXpaHbl MNOTEPMEBLUEr0 B KayeCTBE CAMOCTOATENbHOrO Harpas/ieHNns
YrO/10BHOW MOSIMTUKWN FOCYAapCTBa;

o 060CHOBaH BbIBOA, O HEOO6XOAMMOCTMOBECTEYEHNSA YrONOBHO-MPaBOBOA
OXpaHbl npa., 0653aHHOCTEN N 3aKOHHbIX NHTEPECOB MOTEPMEBLUEro, He HalleALwmnX
3aKoHoJaTeNIbHOro perynmpoBaHuns;

o npoBedeHa cuUcTemMaTmsauuss  YrosioBHO-NPaBOBbIX  Mep  OXpaHbl
noTepresLUero no Lenv NpumMeHeHns 1 BUAY NOTEPNeBLUNX;

o NpefcTaB/ieHa KOHLENUMA Yron0BHO-MPaBOBOM OXpaHbl NOTEpPreBLUEro,
BK/IIOYatOLLadA Uesb, 3a4a4n, NPUHLMNLI, CPeACTBa, POPMbl U METOAbI AeATeNIbHOCTU
rocygapctesa B LENOM W TOCYAapCTBEHHbLIX OPraHoOB,MpPeXhe BCero OpraHoB
BHYTPEHHUX [eN, B Ha3BaHHOI cepe.

Bonee KOHKpPeTHO HOBM3HA CHOPMYIMPOBAHHbLIX aBTOPOM BbIBOLOB W
peKoMeHAauuii NpeacTasieHa BIOSTOXKEHNAX, BBIHOCUMbIX Ha 3aLuUTy:

I. B cthepe onpegeneHna n obecneyeHUs YrosioBHO-MpPaBoOBOro crartyca
noTepnesLLEro:

1.B yronoBHOM 3aKOHe criefyeT OnpefennTb MOHATME NOTepreBLUEro Kak
y4YaCTHMKA Yron0BHO-MPaBOBbIX OTHOLUEHWIA, YTO MO3BOMIAT UCK/IHOUUTL CMeLLeHue
MpaBOBbIX MPWU3HAKOB MOTEPMEBLUErO M ero MoSIHOMOYMI Kak y4yacTHMKa YrosioBHO-
MpPaBOBbIX W  YrONOBHO-MPOLECCYa/ibHbIX  OTHOLWUEeHWW, a Takke Oyger
Cnoco6CcTBOBaTL MPaBU/IbHON MPABOBON OLeHKE OOLLECTBEHHO OMacHOro [AesHus.
[MoHATME  MOTepreBLUEronpesCcTaBNeH0  COBOKYMHOCTLIONPABOBbLIX  MPU3HAKOB,
XapakTepusyoLnX:

. NMUO—  (DM3NYECKOe WU OPUAMYECKOE NNLO, WHAVBUAYa/bHbIN
npeanpuHUMaTenb, OpraHn3aunsa, He ABNSAIOLLAACS OPUANYECKMM NIULOM, O6LLIECTBO,
rocyaapcTBo;

. bnara, Ha KOTOpble MOCAraeT WLO, COBepLUMBLIEE MPECTYMN/EHNe —
npa.a, CBOOO/AbI 1 3aKOHHbIE NHTEPECHI AaHHbIX NnL, oXpaHaemble YK P®;

o NpaBoOBble OCHOBaHWA OXpaHbl TakKMX MpaB Yros0BHO-NPaBOBbLIMU
cpeacTeaMun — 06LLLECTBEHHO OMacHoe MocsararesbCcTso;

o XapakTep He6naronpuATHbLIX MNOCNeACTBUA AN Nvua B pesynbTare
nocAraTeNlbcTea — NPUUYNHEHNE UK Yrpo3a NPUUYNHEHNaBpeaa.

Mpepnaraetca pgononHute YK P® HoBoW cTaTbeid 14-1 cnegytoLlero
cogepxaHus:«loTepneBwmnin -~ —  3TOMM3NYECKOE WM HOPUAMYECKOE LD,
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VUHANBUAYaNbHBIA NpeAnpuHUMaTelb, OpraHn3auns, He ABNAIOLWAACS FOPUANYECKIM
NNLOM, 06LLECTBO, FOCYAapPCTBO, HAa YbW OXpaHAemble HacToALMM Kogekcom npasa,
cBOOOAbI N 3aKOHHble WHTEPeCbl 6bIN10 UM MO0 ObiTb Hanpas/fieHO NPECTYMNHoe
MoCAraTenbCTBO M KOTOPLIM MPUYMHEH WUV MOT ObITb MPUYNHEH Bpea».

2.B yronoBHom npase B 3aBUCUMMOCTW OTCTEMNEHW pean3auum MNpaBoBOro
cTaryca noTtepresLUne MOryT ObITb TPEX BULOB:

e notepneswwuidefuturum — 370 TaK Ha3blBaeMble  MOTEHUMA/IbHbIE
noTepneBLUMe, TO €CTb /IMLA, OTHOCALLMECH K BUKTUMOJSIOTMYECKON rpynne pucka
WM B OTHOLUEHWN KOTOPbIX CYLLECTBYET peasibHasd yrposa rnocAraresibcTBa Ha WX
npasa, CBO6O/AbI 1 3aKOHHbIE NHTEPECHI,

e [roTepneBwwuinde facto — 3TO fiMUa, B OTHOLIEHUM KOTOPbIX COBEPLUEHO
MPecTynieHne, HO OHW B CuUy OOGCTOATENLCTB HE MOAYYMIU  YTrOMIOBHO-
npoueccyanbHOro craTyca noTepneBsLUero B yCTaHOB/IEHHOM 3aKOHOM MOpsAKe, Uan
NH(OpMaLMA O MPecTynjeHU B NPaBOOXPaHWUTENbHbIE OpraHbl He MOCTynuna,
3adBfieHNe WM COOOLLEHME O TMPeCcTynieHUM He 3aperucTpupoBaHO WAN  He
paspeLLeHo;

e [OTEpMeBLIMIAde jure—3TONMLA, B OTHOLUEHWW KOTOPbIX COBEPLUEHO
NPecTynjieHne M OHW B COOTBETCTBUM CO CT.42 YTIK P® MMeloT YrosioBHO-
npoLeccyasibHbI CTaTyC NOTeprneBLUEro.

3. KpuMuHOnornyeckn sHaummasknaccuukauus noteprnesLUNX, OCHOBaHHas
Ha Cregylowmx npusHakax: couuanbHO-gemorpaguyeckme  (Bospact,  Mon,
rPaXKAAHCTBO); OTHOLUEHUS MeXxay MOoTeprneBlwNM W BUHOBHbLIM (POACTBEHHbIE,
CNy>XebHble, UHble OTHOLIEHWA); npodeccus (KYPHa/IUCT, BOEHHOCTY)KALLMA 1 np.);
YrONOBHO-MpPOLEeCcCyaibHbliA  cTaTyc (NOTeprneBLUNiA, CBUAETENb, 3KCMEpPT U np.);
Cny)XebHass [esATeNlbHOCTb WU OBLLECTBEHHbIN A0Nr (Cny)kebHasd [AeATeNIbHOCTb
COTPYAHUKA  WCMpPaBUTENIbHOTO  YUpeXXAeHwusd);  COCTOAHWME  MOTepreBLUEero
(6ecnomowjHoe, 060Me3HeHHOe, [Ap.); KOIMYeCTBO MoTepneBwnx (04WH, ABa,
bonee);Bug NPUUYMHEHHOrO Bpeda ((OM3NYECKWUA, VMMYLLECTBEHHbIA, MOpPa/ibHbIN);
noBefleHMe MOTepreBllero A0 MBO  BpPems  COBEPLUEHMA  MPEeCcTynjeHus
(nonoxkuTenbHoe, oTpuLaTENbHOE); NHOE (YCbIHOBUTEND).

4. B uenax ob6ecrneyeHWs rapaHTMMA MOMHOTO  BO3MELLEHUA  Bpeaa,
MPUUYNHEHHOrO MpPecTyrn/eHneM, a TakKke peainsaumm  YrosioBHO-NpPaBoBbIX
MPUHUMMNOB paBeHCTBa rpaxkaH nepes 3akoHoMm (cT. 4 YK P®) u cnpaBesMBoCcTu
YroN0BHO-MPaBOBOro Bo3feincTensa (c1.6 YK P®) B cnyyasax, Korga yCTaHOBWUTb
MYHOCTb  MOrMOLLEro MOTeprneBLUero  HEBO3MOXHO WAWM Yy  MOTEPNEBLUEro
OTCYTCTBYIOT 6/IM3KME POLACTBEHHWKN, K KOTOPbIM MOTYT MepeinTu ero npasa (4. 8
CT. 42 ¥YTIK P®), noTtepneBlIMM CfeayeT Npu3HaBaTb roCyAapcTBo B /MLe OpraHoB
couMaibHOM 3aLMTbl HaceleHNs.,

5.Yro/10BHO-MNpaBoBas 0xXpaHa NoTepresLUero ABMAETCA OLHOW U3 rapaHTUin ero
MPaBOBON 3alULLEHHOCTM M B 3TOM KayecTBe MNpeAcTaBnser cob6oMaeaTeNbHOCTb
rocyfapcrea rno opmMMpoBaHMO0 Hay4HO OBOCHOBAHHOW CUCTEMbI MPaBOBbIX HOPM,
Hanpas/IeHHbIX Ha OXpaHy TMOTepreBLLIEro U O06ecrneyeHne WX Hagexallero
npuMeHeHusa. [lpaBoBble HOPMbI, Hanpas/ieHHble Ha OXpaHy MoTepnesLUero,
npeanaraeTcsa KnaccugpumumposaTh Mo CAefyroLWmMM npnusHakam: opma 3akpenneHns

(HOpMaTVBHble MpaBOBble akKTbl U  O(UUMaIbHbIE  [JOKYMEHTbI 06LEro u
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crneymasibHOro Xapaktepa); cepa fencTBua (yHUBepPCa/ibHblE, pPernoHasbHbIe,
MeXXpernoHanbHble); ropumyeckas cuna (hegepanbHble 3aKOHbI; yKasbl Mpe3ngeHTa
P®; noctaHoBneHus [paButensctsa P®P; 3aKOHbI CyObLEKTOB P®P; HOpMaTMBHbIE
MpaBoOBble aKTbl (PefepasibHbIX MWHUCTEPCTB, WHbIX (efepasibHbIX OpraHoB
MCNONHWUTENBbHON BNAaCTU; HOPMAaTMBHbIE MPaBOBble aKTbl OPraHOB MCMOHUTENBHOM
BnacTu  cybbektoB  P®);  TepputopuasbHbii  ypoBeHb  ((hefepanbHbli,
MeXpervoHabHbIN, PErvMoHa/IbHbIA, MECTHBINR).

6.Cpeau 3aga4 YK PO (CT. 2) OTCYTCTBYeT yKa3aHMe Ha 0XpaHy HpUanNYeckKunx
NN, 4TO 06YCNOBNMBAET HEPABEHCTBO B YrO/I0BHO-NPABOBOW OXpaHe (U3NYeCKUX v
topuAnYecknX nuy. JaHHbli Npoben HapyLuaeT NPUHLMN CNpaBeaMBOCTM U LOHKEH
ObITb BOCMO/IHEH MyTeM BHECEHWA M3MEHEHWI B Yro/oBHbIA 3aKOH. B vacTHOCTH,
4. 1 cT. 2 YK P® npegnaraetca AOMOHUTL 334a4eil Mo oxXpaHe npas HOPUANYECKNX
My M UX NpeacTaBuTeNien; nepeyeHb  MOTEPMeBLUMX, COAepXKalMWACS B
ancnosngmuaxct. 302, 308, 309 YK P®,cneayet paclnMpuTb, OOMOMAHMB  €ro
3aKOHHbIM MpejcTaBuTeNIeM HOPUANYECKOT O NnLia.

I1. B cthepe yronoBHo-NpaBoBOM 0XpaHbl NOTEPMeBLLUEro:

7.  YTONOBHO-MpaBoOBasi OXpaHa MNOTepneBLUero  OMpefensieTca  Kak
[leaTe/IbHOCTb rocyJapcTsBa Mo YCTaHOBMEHUIO UM OCYLLECTBEHUIO Mep YrosioBHO-
MpPaBOBOr0 XapakTepa, HamnpaB/IeHHbIX Ha YCTpaHeHWe MOTeHLUMaNbHON OnacHOCTU
HapylleHns npas, CBOOOA W 3aKOHHbIX WHTEPecoB moTepresLlero defuturum;
CO3fjaHNe rapaHTWMI BOCCTAHOB/IEHMS HapyLUeHHbIX MpaB, CBOOOA W 3aKOHHbIX
NHTepecoB noTtepnesBwwnxde facto,de jure. 3ta AeATENbHOCTbAO/MKHACTPOUTLCA Ha
NPUHUMNAX 3aKOHHOCTW, CNpPaBea/IMBOCTI, AeMOKpPaTU3Ma, YBaXKEHUS MpaB 1 CBOOOL,
yesioBeka N rpakaaHuHa, B3aUMHON OTBETCTBEHHOCTM OpraHoB, 06ecrneyuBatoLLnX
OXpaHy MOTepneBlINX W OXpaHAembIX /L, COpPasMEpPHOCTM, HOPUANYECKOM
paBeHCTBe, r1laCHOCT!, KOH(hnaeHUanLHoCTw, npogeccnoHannsme,
MeXXayHapO4HOM COTPYAHUYECTBE.

8.MNpaBo Ha OxpaHy NoTepreBLIero Kak CaMoCTOATE/IbHbIA 0OBEKT Yro/I0BHO-
MPaBOBO OXPaHbl HYXJAeTCA B 3aKOHOAATe/IbHON pernameHTaummn,3agaum YK PO
(4.1 cT. 2) cnefyeT AOMOMHUTL HEOOXOAUMMOCTBLIO OXpaHbl MpaB, CBOOOJ, 3aKOHHbLIX
MHTEPECOB N 0053aHHOCTEN YesioBeKa W rpaXkAaHWHa, npasB opUAMYECKUX UL, 1
npas, CBOOOA, 3aKOHHbIX MHTEPECOB MOTEPreBLUMX OT MPECTYMHbIX MOCAraTenbCTs,
MOCKO/IbKY  COBepLUeHVENpPeCTY/eHNssHe TOMIbKO MPUYUHAET  BpeanpaBaM U
3aKOHHbIM WMHTepecam MOTEepreBLUIEro, HO W MNPEenATCTBYeT [0O6POCOBECTHOMY
MCMNONMHEHUIO MM  CBOMX  MpoueccyanbHblX  06sa3aHHOCTE. Kpome  Toro,
MOTEPNeBLUEro KaK CaMOCTOSITeNlbHbIA  OObEKT  Yro/0BHO-MPaBOBON  OXpaHbl
npeasiaraeTcqd BKAWOYMTL B COAepXKaHVe MPUHLMMNOB paBeHCTBa rpaxkiaH nepeg
3aKoHOM (cT.4 YK P®) wn cnpasegimeocTu(CT. 6 YK P®), MOCKONMbKY B
CYLLECTBYIOLLEN pefakumMu 3TU MPUHLMNbI PacnpoCTPaHAOTCA TOMbKO Ha nuo,
COBepLUKBLLIEE NPECTYM/IEHNE.

9.K 3agavyam YK P® cnegyeT OTHECTW 3aWuTy MOTepreBLUEro, NMOCKONbKY
Lenn n cofepXkaHve YronoBHO-NPaBOBOM OXpaHbl M YroN0BHO-MPaBOBON 3alMThI
MoTepneBsLlero  pas/iMyHbl.  YTONOBHO-NpPaBOBasg  OXpaHa  MOTepnesLUero
npefycMaTpuBaeT NpefynpeXxxaeHne HapyLeHNn ero npas, MUHUMAU3ALMIO BPeLHbIX
MOCNeACTBMIA, a YronoBHO-MpaBoBas 3aliUTa — MpPecevyeHne M BOCCTaHOB/IEHUE
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HapyLEeHHbIX MpaB NoTepreBWwMX. YTONOBHO-MPaBOBas oXpaHa, cama no cebe, He
cnocobHa BOCCTaHOBUTL MpaBa MOTepresLlero, a COCTOUT /UWb B yaepXaHun oT
MPOTUBOMPABHOrO  BO3M4ENCTBMA Ha  noTepnesBwero (Kak MOTeHUMa/IbHOro
notepneswerodefuturum, Tak v notepneswnx de facto, de jure), ayronosHo-
MPaBOBYO 3aLUMTY MOXHO MPUMEHUTbL TOJIbKO MOC/Ie COBEPLUEHMS NMPECTYNIEHNS 1
TO/IbKO K noTtepneswnm de facto, de jure.

10.B 3aBMCMMOCTM OT CTEMNeHW peann3aummn NpaBoBoro cratyca noTepreBsLUEro
crnefyeT pasnmyatb TpU BUAA YroNOBHO-MPaBoBas 0XpaHbl: 0XpaHy MOTeHUMabHbIX
MOTEPNEBLUMX, B OTHOLUEHWM KOTOPbIX ele He COBEpLUEHO MpPecTyrnseHne, HO
KOTOpble BXOAAT B BUKTUMOOTMYECKYIO TPYNMy pUcka Uan B OTHOLLUEHUN KOTOPbIX
MMeeTCA peasibHas yrposa nocsAratensCTBa Ha WX MpaBa, CBOOOAbI M 3aKOHHbIE
MHTEpPeCbl;  OXpaHy /L, B  OTHOLIEHUW  KOTOPbIX  Y)Xe  COBEpLUEHO
NpecTynneHe;oXpaHy  nL,  MMEKLWMX  Yro/loBHO-MNPOLECCYasbHbI  CTaTyC
noTepneBLUEro.

11.YTonoBHO-NpaBoBas oxpaHa noteprieBlimx defuturum, de facto,de jurec
yyeTOM CTerneHu peaiv3auMm MX MNpaBoOBOro cratyca [O/MKHA OCYLLeCTBAsSETCA
YrONOBHbIM  3aKOHOM  Au(bhepeHuMpoBaHo:  noTepneswwuitdefuturumnognexuT
YrO/10BHO-MPaBOBONOXpaHeKakK CYObeKT 06LLIECTBEHHBIX OTHOLLEHWNIA;
notepneBLUnitde facto— B pamMkax yrosioBHO-NPaBOBbIX OTHOLUEHWI Kak COCTaBHas
4yacTb O0ObeKTanpecTynneHus;noTepneswniide jure— Kak CYObEKT YroOMOBHbIX U
YrON0BHO-MPOLECCYa/IbHbIX OTHOLUEHWA.

12.®0pMbl  NPECTYNMHOro  BO3A4eNCTBMA Ha noTtepreBwwuxde jure, de
factoknaccugpumuymposaHbl Mo cregyowmmM 0CHOBaHUAM:

CyObeKT nocaraTenbCTBa Ha MOTepneBLUero:4acTHble NNUA;L0/MKHOCTHbIE
nMua;nnua,  UCNonb3ytolme CBOe CNyXXeOHOe MOMOXEHMe;MLa, BXOAAlMe B
OpraHn3oBaHHbIe MPeCcTyrnHble rPYNMbl;IMLa, OT KOTOPbIX NOTEPreBLUNIA HAXOAUTCS
B KaKoW-M60 3aBUCUMOCTH;

Cnocob npecTynNeHna:NoAKYMN MOTEPMNEBLUEro B LENAX Jayd UM JIOXKHbIX
MOKa3aHWin; NMPUHYXAeHWe MOTePMneBLUEro K Aaye JIOXKHbIX MOKa3aHU;NpUHYXaeHne
K YK/IOHEHWIO OT fauu NoKasaHWi;NpUHYX4eHNe K fade NnokasaHui;

CMoco6 BO3M4eNCTBMA HA NOTePMeBLLEr0:NCUXNYECKOE;(PU3NYECKOE;

xapakTep BO3/eiCTBUS Ha
NoTepneBsLUero:HenocpeaCcTBeHHOe;0NOCPeJ0BaHHOE;

Uenb  nocAraTeNbCTBA:CKIOHEHMEe K fJade  MOTEPrEBLUMM  JIOXKHbIX
MOKa3aHWiA;CKIOHEHME K YK/TOHEHUIO NOTEPeBLUEro OT Aayu NoKasaHWia;

BMA NPeAOoCTaB/eHHbIX NpaB:nocsAratenibcTea Ha npasa notepnesLuero de jure;
nocararefib,CTBa Ha npaea notepnesLlerode facto.

13.PazpaboTaHHas cuCTeMa YrosioBHO-MPaBOBbIX Mep, HamnpaBleHHbIX Ha
OXpaHy noTepresLlero, nNpeacTasieHa:

. B 3aBUCUMOCTM OT LN NPUMEHEHNS :

YrO/I0BHO-NPaBOBble ~ Mepbl,  HafpaB/ieHHble ~ Ha  MpeaynpexaeHune
nocararenbCTB Ha MOTEPReBLUero: nponaraHja YroloBHOMO 3aKOHa, ofuumManbHoe
NpefoCTepeXkeHne O HeAonyCTUMOCTU  [eACTBMIA, CO3farolmMx YCnoBua  Ans
COBEpLUEHNA  MPEecTyrnieHnin B OTHOWEHWM  MOTepneBLUEro,nobyxaeHve
NpaBoHapyLUnTenein K 4o6POBONLHOMY OTKa3y OT 3aBepLUeHUs Ha4yaTon MpecTymnHoM
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[leATeNlbHOCTK,  YCTaHOB/IEHME  aAMWMHMUCTPATMBHOIO  Hagsopa 3a  vuamu,
0CBOOOX/AEHHbIMW M3 MeCT NINLLIEHNA CBOOOAbI;

Yro/fI0BHO-MPaBOBble Mepbl, Harpas/ieHHble Ha TMpecevyeHne MPECTYMHbIX
nocararefibCTB Ha MOTepreBLUEro: HeobxoAMmas O000pOHa, MpUB/EYEHME K
OTBETCTBEHHOCTW 3a NPUroTOB/IEHME N NOKYLLEHWE HA NPeCTYn/eHNe,;

Yro/l0BHO-MpPaBoOBble Mepbl, Hanpas/eHHble Ha o0bGecneyvyeHue 6e30MacHOCTU
notepneswero: Ansa obecnevyeHnss COOCTBEHHOM 6e30MacHOCTM  pa3pellunTb
npuobpeTarb, XpaHWUTb, WCMOMb30BaTb OPYXWe W WHAMBUAYaASIbHblE CpPeAcTBa
3alNTbI;

Yro/fI0BHO-MPaBOBble Mepbl, HanpaB/eHHble Ha BO3MELLEHME MoTepneBLleMYy
MPUYMHEHHOIO Bpeaa: KOH(MUCKaL M MMYLLLECTBA, NOBYXAEeHMNE NPaBOHapYLUUTENEN K
[leATeNbHOMY pacKasHUIo, NPUMUPEHME C NOTepreBLUMM, A0CYAe6HOe cornalleHne o
COTPYAHMYECTBE,

o B 3aBMCMOCTW OT BMAa NOTEPneBLUEro:

Yron0BHO-NPaBOBbIE  Mepbl, HarnpaefeHHble Ha 0XpaHy MoTepnesLUero
defuturum: nponaraHga YronoBHOIO 3aKOHa,ouUUMaNbHOE MNPefoCTepeXxxeHue
NoTeHUMabHbIX MpaBOHapyLUNTeNe, YCTaHOBNEHNE aAMUHUCTPATUBHOIO Haasopa
3a /iuamm, ocBo60XKAEeHHbIMY U3 MECT /IMLEHNs CBOOObI, HeobXxoamnmas 060poHa;

Yro/I0BHO-NPaBOBble Mepbl,Hanpas/ieHHble Ha OXpaHy noTtepnesLlerode facto:
nponaraHia yroloBHOro 3aKoHa, NobyXXAeHWe NpaBoOHapYyLLUUTENEN K 10O6POBONbHOMY
OTKasy OT 3aBepLUeHMs HayaToh MpPecTynHOW [esATeNIbHOCTM, MNPUBNEYEHUE K
YrONOBHON OTBETCTBEHHOCTY 3a MPUrOTOB/IEHME WM MOKYLLEHWNE Ha MPECTYN/IEHNE;

Yro/I0OBHO-NPaBOBble Mepbl, HaMpaB/eHHble Ha OXpaHy noTeprnesLuerode iure:
nponaraHja yrofioBHOro 3akoHa, No6YXAeHWe NpaBOHapYyLUUTENe K AesTe/lbHOMY
pacKasHWIO, MpPUMMMPEHMe C  NOTepneBwKUM, AocydebHoe cornawleHue o
COTPYAHUYECTBE, KOH(UCKaUMSA WUMYyLLecTBa, AN 06ecrnevyeHns COO6CTBEHHOM
6e30MacHOCTM  paspelunTb MNpuobpeTatb, XpPaHUTb, WCMNONb30BaTb OpYXWe U
NHANBUAYaA/IbHbIE CPefCTBa 3aMThbl.

111.B ctpepe COBepLUEHCTBOBaHUA3aKOHOAATE/IbCTBA n
NpPaBoNPUMEHUTENbHOM NPaKTUKW:

14.MpuHMMas BO  BHMMaHWe  He06XOAMMOCTb  YrO/I0BHO-MPAaBOBOro
npeaynpeXxaeHns BO3MOXHOI0 NPOTUBOMPABHOIO BO3ENCTBUS Ha NOTEPMEBLLErO, a
TaKXXe B Lensax BOCNPensATCTBOBaHUA OCYLLECTB/IEHUIO MM CBOMX MPOLEecCyasibHbIX
00653aHHOCTEN BHOCUTCS MpPeasoXXeHMe O A0ononHeHMn YK P® HOBOW CTaTbew
294.1«BocnpensaTcTBOBaHWE OCYLLECTB/IEHNIO NnoTepneBLLNM CBOUX
npoveccyanbHbIX 0653aHHOCTEN, npedycmaTprBatoLLEN Yr0MI0BHYO
OTBETCTBEHHOCTb 3a BOCMPENSATCTBOBaHWE B KakoW Obl TO HWU OblNO opme
NOTeprneBLUIMM  UCMOMHEHUA WM  CBOMX NpoueccyanbHbIX 0653aHHOCTE. [log
npoueccyanbHbiMKM  00A3aHHOCTAMW  MOTEPNeBLUero  npefnaraeTca  CYMTaTb
06A3aHHOCTWN, nepeuncneHHble B N. 1, 3, 44. 5¢T. 42 YTIK PO.

15.Jlmuo, noTepnesLLee oT NnpecTynseHns, ABnseTcH
MO/THOLEHHbIMYYaCTHMKOM YrO/I0BHOIO MpoLiecca N ero »n3Hb A0o/MKHa HaX04UTbCS
Nof, OXPaHOW TaK e, KaK M XXM3Hb UHbIX Y4aCTHNKOB YrofIoBHOIo npouecca (cyasu,
MPUCAXXHOro 3acefartens, MHOro Nnua, y4acTBYHOLLEro B OTMpaB/ieHUN NpaBoCyaus,
NPOKypopa, cnefosaTens, nuua, NPou3BOAALLEro L03HaHWe, 3allMTHUKA, 3KCMepTa,
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cneywanncta, cygebHoro npucrasa, CyAebHOro MUCMONHUTENA U KX 61M3KKMX). B
CBA3N C 3TUM BHOCUTCHA MpPeAsIoKeHNe OfOMOMHEHMM Aucnosnumnct. 295 YK
P®,BK/1H0YMB B MnepeyeHb CyObLeKTOB INL0, NOTePMeBLUee OT NPECTYM/EHNS.

16. B Lenax ycuneHus yronoBHO-NPaBoBOM OXpaHbl notepneswmnxdefuturum,
de facto, de jure, npeanaraeTca pPacnpocTPaHWTb Ha HUX Yron0BHO-MPABOBYHO
OXpaHy B C/y4ae, Korfa B OTHOLLUEHUM HUX NPECTYrM/IEHNE COBEpLUAeTCAa U3 MeCTU.
Cratbum 63, 105, 111, 112, 115, 167 YK P® cnegyet A[ONONHUTL HOBbIM
OTArYyaroLWwmMM OOCTOATENBCTBOM — «COBEPLUEHME MPECTYMNEHUA B OTHOLLEHMUM
MoTepneBLUEero 13 MecTu», TeM CaMbiM PacnpoCTPaHUB Yro/0BHO-NPaBOBYO OXpaHy
Ha NOTEepreBLUEro, WMEKLWEro TakoW  YronoBHO-MPOLECCYa/ibHbIA  CTaTyC
(noTepneBwwnii de jure), Tak M NOTEPMEBLLEro, KOTOPbIA ele He NpUobpen Takoro
ctatyca (notepneswwue defuturum, de facto) nnbo yTpatun ero, T.K. MUO,
COBepLUVBLLIEE B OTHOLLEHWM HEro NPECTYM/IEHNE, OCYXKAEHO.

17.B yronoBHOM 3aKOHe HeoOXOAMMO MPeLYCMOTPETb Mepbl, Hanpas/ieHHble
Ha Yro/ioBHO-NMPaBOBOE MNpefyrnpexaeHne MNocAratesib,CTB Ha MNOTEPMeBLUKX,
HaXo4AWMXCA MO roCyAapCTBEHHOW 3aliuTOn B COOTBETCTBUMM C DefepaibHbIM
3akoHOM 0T 20.04.1995 No45-®3 «O rocyfapCTBEHHOW 3aliuTe MOoTepneBLUmX,
CBUAETENEN W WHbIX YYaCTHMKOB YrO/I0BHOIO CY[0MpPOM3BOACTBa». BHocUTCS
npeanoXxeHve 06 yCTaHOB/IEHWW YrO/IOBHOW OTBETCTBEHHOCTU3a MOCAraTe/ib,CTea Ha
MOTEPNEBLUMX, HaXOAAWMXCA MOf rocyfapCTBeHHOW 3aluToin. B cBssu C
aTnmMcT. 295 YK P® cnefyeT AOMOMHUTbL YacTbi BTOPOi, a CT. 296 YK P® yacTblo
BTOPON-NPUM. N YacTbl0 NATOW, NPeAYCMOTPEB B HUX MOBbILEHHYK YrOMOBHYHO
OTBETCTBEHHOCTb 3a nocsaratenbCTBO Ha Y4YaCTHWNKOB Yro/I0BHOIO
CY[0NPOU3BOACTBA, HAXOAALWMXCS MO NPOrpaMMOoi rocy4apCTBEHHOMN 3aLMTbl.

18. OcCHOBaHHOE Ha W3y4YeHUM 3apyOeXXHOro onbiTa YrosIoBHO-NPaBOBOM
OXpaHbl MOTEPreBLUEro MpeanoXXeHne 06 M3MeHeHMM MopsALKa pacnpeneneHuns
[EHEeXHbIX CPeACTB, MONYYEHHbIX B pe3y/nbTarte MPUMEHEHMs LTpaga Kak Buia
HakasaHusi, MyTeM YCTaHOB/IEHWUS BO3MOXHOCTMB3bICKAHMS LWTpag)a B TPONHOM
pasmepe OT CYMMbl NPUYMHEHHOro Yulepba. lMNpu 3ToM [Be YacTy wWTpaga
B3bICKMBaTb B  MOMb3Yy MOTeprnesBllero AN BO3MELleHUs  (PM3MYECKOro,
MaTepnasibHOro 1 MOpa/ibHOrO BpeAa, a TPEThbHO YacTb — B MO/b3Y rocyAapcTsa.

19.YT0ONOBHO-NpaBoBasg OXpaHa MOTEepPreBLLEro MNOMWMO MNPOYEro [LOosHKHa
obecneymBatbCA [eATeNIlbHOCTLIOOPraHOB BHYTPEHHUX [efn, B CBA3M C  4YeMm
[eATeIbHOCTb OPraHoB BHYTPEHHUX fen npegnaraeTcsa OnTMMU3NPOBaTb MO
CeAyoLWMM HanpasIeHUSAM:

e HafleNUTb COTPYAHUKOB OPraHOB BHYTPEHHWX [fen MpaBoM OOBbABNATH
ouuManbHOe MpefoCTEPEXXeHWE O HedoNnyCTUMOCTUM  AEMCTBUIA, CO3AAHOLLNX
YCNOBUA [N COBEPLUEHUS NPEeCTYnIeHUA B OTHOLUEHWMM JiMLa, MNPU3HAHHOTO
MoTepneBLUXM MO YrofIoBHbIM [enam, npeasapuTesibHoe pacciefoBaHne No KOTopbIm
NMPOV3BOAMTCS OpraHaMu BHYTPEHHUX Aef;

e BHECTW M3MeHeHWs B HOPMaTVBHbIE MPaBOBble aKTbl, PerfiaMeHTUpytoLme
[EeATeNbHOCTb OpPraHoOB BHYTPEHHUX fen Mo NpeaynpexneHnto npecTynieHui,
4yTOObl MOTEPNeBLUMIA Obll BK/IOYEH B YMC/IO OOBEKTOB MNPOMNIAKTAYECKOM
pesatenbHocTy (Mpukas MB/, Poccmmot 17.01.2006 Nel9);
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e BHECTW W3MEHEHUA B pervoHasibHble nporpaMmbl  No  6opbbe C
MPecTynHOCTbIO, YTOObI MOTEPNEBLUMA  Obll1  BK/IKOYEH B  UMCNO OOBLEKTOB
NPOPUNAKTUKNY;

® N3MEHUTb KPUTEPUU OLEHKU [eATeNIbHOCTU OpraHoB BHYTPEHHWUX [Aefl B
4yacTW [MepeHeCceHns TrNaBHOM OLEHKM WX [eATeNbHOCTb C  KOJIMYecTBa /v,
MPUBMIEYEHHbIX K YrONOBHOW OTBETCTBEHHOCTW, Ha KO/MYECTBO MNOTEPneBLUUX,
KOTOPbIM BO3MELLEH MPUYNHEHHDI Bpes,.

TeopeTunyeckoe n npaxKTuU4yeckoe 3HayeHne pesy/ibTaToB
AnccepTaunoHHOrO UccnefoBaHUA. TeopeTuyeckas 3HAYYMOCTbMPOBEAEHHOMO
nccnefoBaHMs ONpefensieTca TemM, UYTO B HEM COLEPXXMTCA peLleHue KpYMHOM
Hay4HOW Npobnembl, UMeLOLLE B COBPEMEHHBIX YCNOBUAX Pa3BUTUS POCCUIACKOTO
obLlecTBa BaXXHOe MOMMTUYECKOe 3HayeHMe. OHO COCTOMT B TOM, YTO B TEOpUM
YrofIoBHOro npaBa OCYLIeCTB/IEHA pa3paboTka KOHLENUMUM YronoBHO-NPaBOBOWA
oxpaHbl notepneswlero. CHopMynMpoBaHHbIE MOMOXEHUA U BblBOAbI MOTYT ObITb
MCNONb30BaHbl B KAYECTBE OCHOBbI B Ja/IbHeNLLIEN TEOPeTUUYECKOW pa3paboTke TeMbl,
a TaKkke npobneM yrosioBHO-MPaBOBOro NOMOXeHWUsA NnoTepnesLUero. 310 No3BoNseT
BK/IIOYMTb B HayKy Yro/lOBHOr0 rnpasa psf TEOPETUYECKUX MOMOXEHUW, UMEHOLLMX
3HayeHWe NS OXpaHbl NpaB /L, MOTEPMEBLUNX OT NPECTYN/IEHWIA.

B aucceptayMoOHHOM MCCNefOBaHUU PacLUMPEHbl CYLLECTBYHOLME 3HAHMA O
noTepneBLUEM KakK 0ObekTe U npeameTe YrosioBHO-NPaBoBOM OXpaHbl, NpeasiodKeHa
KnaccugpMkauma noTepneslINX B 3aBMCMMOCTM OT WX TMPaBOBOro Crartyca,
MocTaB/eHbl U peLleHbl NpobaeMbl NPaBOBON 3aLLMLLEHHOCTY /1L, NOTEPMEBLUNX OT
NpecTynneHi, BbIBNEHbI Pa3NNYMSA B YrO/0BHO-NPaBOBOM OXpaHe MOTepresLInX B
3aBMCUMOCTW OT UX MPABOBOro CTaTtyca, paspaboTaHa CUCTEMAYro/0BHO-MPABOBbIX
Mep OXpaHbl MNpaB W 3aKOHHbIX WHTEPECOB MOTEpPneBLUEro NPUMEHUTENbHO K

KOHKPETHOMY BNAy noTepnesLuero, CO34aHbl npeanocbiNKn and
ﬂ,aﬂbHEMMMXHayHHbIX I/ICCI'Ie,CI,OBaHI/II7| I'IpO6J'I€M yFOﬂOBHO-ﬂpaBOBOVI OXpaHbl
noTepnesLuero.

[MpakTnyeckas 3HaYMMOCTb Pe3ynbTaToB AMCCEPTALMOHHOIO MCCnefoBaHUA
COCTOMT B TOM, 4TO MNpeAcCTaB/eHHble BbIBOAbI W MNPEASIOKEHNA MOryT ObITb
MCNONb30BaHbl 15 COBEPLUEHCTBOBAHWSA Yro/IoBHOrO 3aKOHOAATeNbCTBa B 4acTu:
BBefeHNA B YK P® noHATMS NoTepneBLUEro; BK/IOYEHNUs NOTepnesLIero (He TO/IbKO
(PM3MYECKOro, HO U HOPUAMYECKOro NMua (3aKOHHOrO NpeacTaBuUTENs) B UWUCIO
0ObEKTOB Yro/IOBHO-MPABOBOM OXpaHbl; fAononHeHns YK P® HoBo HOpMOWA,
npegycmarpuBaroLLelt NonoXKeHNs 0 LOCYLeOHOM COrfalleHUn O COTPYAHUYECTBE;
YCTaHOB/IEHWA Yro/I0BHON OTBETCTBEHHOCTM 3a MOCArare/ib,cTBa Ha NOTEpPreBLUEero,
HaxopALWeroca noj nporpamMMoi rocyfapCTBEHHON 3aluThbl, 3a COBepLUEHUE
MPecTynieHns B OTHOLIEHWM MOTepneBLUero U3 MeCcTW, 3a BOCMPenATCTBOBaHWE
OCYLLECTB/IEHWNIO MOTEPMNEBLLMM CBOMX NPOLECCYasibHbIX 06513aHHOCTEN.

Pe3ynbTaTbl  AUCCEPTALMOHHOINO  WUCCMeLOoBaHWUA  TakKXe MOryT  ObITb
MCNONb30BaHbl B NPOPUIAKTUYECKON AeATeNbHOCTN OPraHoB BHYTPEHHUX Aen npu
MOArOTOBKE VMW PernoHasibHbIX NporpaMmM NpouaakTUKLA NPecTynieHUn U UHbIX
MpaBOHApPYLUIEHWA, a Takke Mpu pa3paboTKe HOBbIX KPUTEPUEB  OLEHKM
3 heKTUBHOCTN feATENbHOCTN OPraHOB BHYTPEHHMX Aefl.
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PesynbTaTbl AUCCEpPTaLMOHHOIO MCCNeL0BaHUA LienecoobpasHo 1CMosb3oBaTh
Npy NpoBefeHUN Y4eOHbIX 3aHATMIA N0 YronOBHOMY [MpaBy B HPULNYECKMX
06pas3oBaTe/bHbIX YUYpeXaeHuaX, B X0Ae AOMNOSHUTE/IbHOro MpPodeccnoHabHOro
06pa3oBaHNA COTPYAHUKOB OPraHOB BHYTPEHHUX fen Mo nporpaMMam MoBbILLEHWS
KBa/IM(hMKaLMN COTPYAHMKOB NOApasfeneHnin no obecnevyeHno 6e30nacHoOCTA finu,
NoAneXxalmx rocyjapCTBeHHOM 3aluTe.

Anpobauus pe3ynbTaTtoB uccnefoBaHusA. [ucceprtauma MNOAroToB/eHa Ha
Kapegpe YrosioBHOW MOMUTUKM M OpraHusaumv npeaynpexneHns npecTynieHuni
Akagemnn ynpasneHns MB/L, Poccuu, rae o6cyxaanach 1 NpoLuia peLeH3npoBaHue.
OTAenbHble NOMNOXKEHUA AUCCepTaLMOHHOrO 1Uccnef0BaHMA OCBELLaIMCL aBTOPOM Ha
Pa3/IMYHbIX HAYy4YHbIX (DOpPYyMax:

— MeXAyHapofHas  Hay4HO-NpakTu4yeckas KOHMepeHUus  «YTonoBHas
NoANTUKa PocCUW Ha COBPEMEHHOM 3Tare: COCTOSHWe, TeHAeHUUW, NMEepPCneKTuBbI»
(r. MockBa, 25 Hoabps 2011 r., 29 Hos6pa 2012 r., 29 HoAbpsa 2013 r.; 28 HoAGPS
2014 r1.);

— yeTBepTble KyapABUEBCKME UTEHUA «15 NeT YT0onoBHOMY KOZekcy
Poccuiickoin  defepaumMn M MEPCreKTMBbl  PasBUTUA  MOMUTUKM  60pbObI  C
NPecTynHocTbio B Poccuiickoin deaepaumm» (r. Mocksa, 14 anpens 2011 r.);

— LUECTOM POCCUMACKMUIA KOHIpecc YrosioBHOro npaea «YTO/IOBHOE MNpaso:
MCTOKKW, peanunn, Mepexof K YCToMumBOoMy pasBuTuio» (r. MockBa, 26-27 Mas
2011 r.);

— Hay4HO-NpakTnyeckaa KoHdpepeHumns «KoHgpuMcKalmsa nMyLLLecTBa: npaBoBble
OCHOBbI W NpakTukKa npumeHeHusa» (r. Mockea, 26 aHBapsa 2012 r.);

— BCEpPOCCUICKas Hay4HO-MpakTuyeckas KoHgepeHums «CoBpeMeHHOoe
POCCUINCKOE YroN0BHOE 3aKOHOAATE/NIbCTBO: COCTOAHME, TEHAEHUMN N NepPCneKTUBbI
pasBuUTMS C Y4eTOM TpebOoBaHMI AMHAMMW3MA, NPEEMCTBEHHOCTUW W MOBbILWEHWS
9KOHOMUYECKOW 3pdeKTUBHOCTN (K 15-NeTu0 NPUHATUA  YTOMOBHOMO KOAeKca
Poccuitickonn ®epepaummn 1996 roga)» (r. HukHuin Hosropog, 11-12 anpens 2012 r.);

— MeXAyHapofHas Hay4HO-MpaKTuyeckas KoHepeHUna «PyHAaMeHTasbHas
HayKa 1 TeXHONOrns: NepcrnekTUBHble pa3paboTkm» (r. Mocksa, 22-23 mas 2013 r.);

— BOCbMOW POCCUWCKWIA  KOHrpecc YrosoBHoro npaea «[l1po6nembl
KOAM(pMKaLMM YrofIOBHOMO 3aKOHA: UCTOPUS, COBPEMeHHOCTb, byaylee» (r. MOCKBa,
30-31 masa 2013 r.);

— MeXAyHapojHas Hay4yHO-npakTuyeckas KOH(epeHuus «[lIpecTynHoCTb B
pernoHax Poccuiickon ®Peaepaummn: obliee n ocobeHHoe» (r. KasaHb, 3-6 OKTA6ps
2013 r.);

— BCEPOCCUINCKas Hay4HO-MpakTuyeckas KoHpepeHums «KpyuMUHONOrmnyeckas
cuTyaums B Poccun, COCTOSIHWE pearMpoBaHUA U Hanpas/ieHUst aHTUKPUMUHaIbHOM
nonutukn (r. Mocksa, 28-29 aHeaps 2014 r.);

— IV mexayHapo4Has Hay4yHO-MpaKTuyeckas KoHdepeHuusi «CoBpeMeHHble
KOHLLENUUM Hay4HbIX nccnegoBaHmin» (r. Mocksa, 27 nwonsa 2014 r.);

—  MeXAyHapoAHas  Hay4HO-npakTuyeckas  KOHepeHums  «Hay4Hble
MCCNefoBaHNs: MeTOLOOMNS U MPaKTUKa Pa3BUTUS COBPEMEHHOW HOPUCTIPYAEHLMN,
9KOHOMMKW 1 ynpasneHus (r. Mocksa, 1 ceHTa6psa 2014 r.);
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—  BCEpPOCCMICKAas  Hay4HO-MNpakTu4yeckasd  KoHgepeHuus  «COCTOsHME
MPOTUBOLENCTBUA  KOPPYNUMU W HanpaeNeHWs COBEpLUEHCTBOBaHUSA 6OpPbObLI»
(r. MockBa, 27-28 aHBaps 2015 r.);

— MeXAyHapofHas Hay4yHO-NMpaKTU4YecKas KOH(epeHUus «YTON0BHOE MpaBo:
cTparerus passutna B XXI Beke» (r. Mocksa, 29-30 aHBaps 2015 r.).

MaTepuranbl AMCCEPTaLMOHHOIO WCCMeA0BaHUA WCMONb3YKTCA B y4eOHOM
npouecce M HayyHoW  geatenbHocTM  Akagemun  ynpasnedus  MB[
Poccumn,Opnoeckoro ropuanyeckoro uHctutyta MBJA  Poccun  mmeHn B.B.
NykbsHOBa, Bcepoccuninickol akagemmny BHeLHel Toprosnn. Kpome Toro, otgefbHble
NpeasioKeHnsi, O0O0CHOBaHHble B Aucceprauuu, BHeLpeHbl B MPAKTUYECKYHo
featensHocTs YB/[ no CeBepHOMY agMUHUCTpaTUBHOMY OKpyry I'Y MB/ Poccun
no r. Mockse, 'Y MB/[, Poccun no HuxeropofAckor o06nactv, 0 YeM WUMerTCA
COOTBETCTBYIOLLME aKTbl O BHEAPEHUMN.

Martepuasbl AuccepTauoHHOro nccnefoBaHns BHEeApeHbI B
3aKOHOTBOPYECKYD  feATeNlbHOCTb  [TocygapcTBeHHONn  Oymbl  ®PefiepasibHOro
CobpaHus Poccuitckoin degepauun.

OCHOBHbIe NOJIOXKEHNA HaLLN OTpaxxeHWe B 53 nybankaumsax astopa (06wum
o6bemom 65,25 n.n.), B TOM uucne, ABYX MOHorpagumsax, 51 HayyHoW cTaTbe, U3
HUX21 — B POCCUICKUX pPeLeH3NPYeMbIX XXYypHanaX, peKoMeHAoBaHHbIX BAK
MwuHMCTepcTBa 06pa3oBaHNs 1 Hayku Poccuiickon defepaumn.

CTpyKTypa 1 06BbeM auccepTaLmmn onpeaeneHbl Lesbto, 3agadammn 1 N0rnKo
nccnefosaHus. PaboTa COCTOMT W3 BBeAeHWA, NATU rnaB, 06beguHArWMX 15
naparpatos, 3aK/H0YEHNSA, CNUCKA UCMNOb30BAHHON TMTepaTypPbIv MPUTOXKEHWIA.

COOEP>XAHWE PABOTbI

Bo BBeeHMM OOGOCHOBLIBAKOTCA aKTyafbHOCTb TEMbl AMCCEPTALMOHHOIO
MCCNefoBaHUs, CTeMeHb Hay4yHol pa3paboTaHHOCTW, OMPeAenstoTCs ero LUefb W
3a/1a4n, 06BEKT 1 NpeaMeT, 0603HAYAOTCS METOA0MIOMMS U METOAMKA UCCe0BaHuS,
TEOPETMYECKasi, HOpPMAaTMBHAs OCHOBbI M amnupuueckas 6asa UCCNenoBaHus,
PACKPbLIBAIOTCA HayyHasi HOBM3HA, TEOpPeTMYecKas W MpaKTUYeckas 3HAYMMOCTb
paboThbl, (HOPMYNMPYIOTCS OCHOBHblE MOMOXEHWS, BbIHOCKMbIE Ha  3aLMTY,
cofepXatcst CBefieHMs 06 anpoGaLyn U BHEAPEHWI Pe3ynbTaToB UCCMeA0BaHNS, ero
CTPYKTYpE.

MepBass rnaBa «MeToAoONOrMA UccneaoBaHUs NpPo6ieM  YrosioBHO-
NpPaBoBOli 0XpaHbl MNOTEPMNEBLLUEr0» COCTOUT K3 TPEX naparpacgos.

B nepBom naparpacge «ocTaHoBKa NPOGneMblyrofoBHO-NPABOBO/ OXpaHbl
NnoTepneBLUEro» OMNPeaenstoTcs MNyTM MO3HAHWMS HeoGXOAMMOCTM  YrONOBHO-
MPaBOBOV OXPaHbl N1LL, NMOTEPMEBLUNX OT MPECTYMNNEHNS. B COBPEMEHHbIX YCMNOBUAX
PasBMTMS HayKW YrofOBHOTO NpaBa Has3pena Heo6X0AMMOCTb MOMCKA HOBbIX
MOAX0A0B K (hOPMMPOBAHUIO YrO/IOBHO-NPABOBbIX 3amnpeToB, KOTOPblE [JOMKHbI
o6ecneunBaTh 3aKOHHble WHTEPEChbl /WL, MOTEPNEBLUMX OT MNPECTYNNEHWA.
YronoBHas  MOAWTMKA  MOCMEAHWMX  ABYX  AECATUNETWIA  HampaBfeHa  Ha
nmbepanm3aumio YronoBHOro 3aKOHOAATENNbCTBA, MPW KOTOPOIA BO3HMKAET AncbanaHc
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npaB U 3aKOHHbIX MHTEPECOB NOTEepPreBLUEro U N1La, CoBepLUMBLLETO MPECTYN/IEHME.
HecmoTpa Ha CMeHy MOMMTUYECKOro U 3KOHOMWYECKOro CTOs B CTpaHe, MPUHATUE
HoBoW KoHCcTuTyumn P®, BnepBble 3aKpernuBLLEi MPaBo MOTEPMEBLUEro Ha OXpaHy
(cT. 52), Nnpu3HaHWe MOTEPMEeBLUMM HE TO/IbKO (PU3NYECKOro, HO U HPUAMYECKOTO
nnua (cT. 42 YTIK P®), oTHOLLEHNe K MOoTepnesLleMy CO CTOPOHbI rocyAapcTea He
nameHmnocb. B YK P® (no cpasHeHuto ¢ YK PC®CP) He nosiBUNOCL HU OfHOM
HOBOW CTaTbW, KOTOpas Oblia Obl HampaBfeHa Ha OXpaHy /vy, MoTeprneBLNX OT
npectynneHnin. CnoxueLUasaca cuTyaums TpebyeT 3aKOHOAATeNbHOro paspeLueHus
ewle M MoTOMYy, YTO 3aTparvBaeT WHTEPECbl OKOM0 2 MAH.NL, eXerogHo
CTaHOBALLMXCA NOTEPNEBLUNMMU.

B yronosHoMm npaBe MpUYUHEHME Bpeda MOTEPMNEBLUEMY COCTaBNAET /ULb
CpeACTBO, @ He CYLIHOCTb MPecTynjieHus, KoTopad COCTOMT B TOM, 4TO /uLO,
COBEpPLUNBLLEE npecTynneHue, HapyLLnno Yr0/10BHO-MPaBOBOA 3anperT,
YCTaHOB/IEHHbIA TOCYAapcTBOM. Takoe OTHOLLEHWe K MoTeprieBLleMY Heo6Xo4MMO
MEHATb.

B pamkax pa3paboTku KOHLENUMM YronoBHO-MPaBOBOW OXPaHbl NMOTEPreBLLEro
B Maparpade onpefeneHbl Lenb, 3a4a4yM U NPUHLMMbI TaKOW OXpaHbl. onoxeHus
CT. 52 KoHCcTUTyuum P® 06 oxpaHe npaB MOTePreBLLErON03BONSAOT ONpPeienTb B
KayecTBe LieIN Le/blo Yro/loBHO-MPaBOBOM OXpaHbl — BOCCTAHOB/IEHME HaPYLLEHHbIX
npas MOTEPNEBLUEro N NpeaynpexaeHne COBEPLUEHUSA B OTHOLLUEHWW HEro HOBbIX
MpPecTynIeHNiA.

B KayecTBe 3afa4 Yros0BHO-NPaBOBOW OXpaHbl MOTepPneBLUEro npeasiaraeTcs:
COBEPLUEHCTBOBATL Yro/IOBHYKO MOMUTUKY B C(epe YrosioBHO-NPaBOBOM OXpaHbl
noTepnesLUero; obecneynTb 3aWnTy MNpaB M 3aKOHHbIX MHTEPECOB NOTEPMeBLUEro;
HaZenuTb MNoTepneBLUEro npasoOM OTCTaMBaTb B Cyde CBOM MpaBa M 3aKOHHbIE
MHTEpPeCbl /O6bIMM He 3arnpeLlleHHbIMX 3aKOHOM crocobamun; npeaynpeXxaaTsb
COBepLUEHME HOBbIX MNPECTYMN/eHWA B OTHOLIEHUW MOTEpPneBLUEro; pasBuBaTh
MeXAyHapoAHoe  COTPYAHMYECTBO € MeXAyHapoAHbIMW  opraHamu U
HenpaBUTENbCTBEHHbIMU opraHusayusamu, obecneyrBaroLLMMm OXpaHy
noTepneBLUNX.

YT0Nn0BHO-NpPaBoBasA OXpaHa MOTepnesLlero Ao/mkKHa 6a3npoBaTbCA Kak Ha
npuHUMnax, 3akpenneHHblXx B YK P® (CT. 3-7), TaKk M Ha MeXOTpac/eBblx
NPUHUMNAX: 3aKOHHOCTW,CNPaBea/IMBOCTU, AEMOKPATN3MA, YBaXKeHUe npas 1 CBOOOL,
yesioBeka W rpakaaHuHa, B3aUMHON OTBETCTBEHHOCTM OpraHoB, 06ecrneymBatoLLnX
Yro/I0BHO-NMPABOBYO OXpaHy, M OXpaHAeMbIX UL, COpasMepHOCTW, HOPUANYECKOro
PaBeHCTBA, [N1aCHOCTW, KOH(MAEHUMANbHOCTK, nNpogeccuoHanmsMa.  AHanus
BblLLIEHa3BaHHbIX NPUHLMMOB NO3BOAUN MPEANOXUTL HOBYIO Peaakunio NpUHLMMNOB
paBeHCTBa rpaxaaH nepes 3akoHom (cT.4 YK P®) v npuHumna cnpaseg/ivMBOCTU
(cT. 6 YK P®), pacnpocTpaHMB UX OEWCTBME He TOMbKO Ha NNLIO, COBEpLUMBLIEE
npecTynneHne, HO U Ha NOTEPNEBLLETO.

Bo BTOopom naparpage «®dopmupoBaHue MNOHATWIHOrO annapaTta
uccnefoBaHus»  akUEHTUPOBaHO  BHUMaHWE  Ha  TEPMUHOMOTMKW,  KOTOpas
Mcnonb3yeTca B WUCCNef0BaHUMW, MOCKO/MbKY OTCYTCTBME €AWHCTBA B MOHMMaHWU
3aTPYAHAET He TOMbKO Hay4yHO-UCCMefoBaTe/IbCKyt0 paboTy, HO M MPaKTUYECKYHo
[leATeNIbHOCTb COTPYAHMKOB NPaBOOXPaHUTEIbHbIX OPraHoB.
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YronosHo-npasoBas 0xpaHa NnoTepresLlero TpebyeT YCTaHOBNEHUSA TOrO, KTO
HY>X[aeTCA B Takoil oxpaHe. MMomnbITKa 0603Ha4YMTb TEPMUHOM «MOTEPeBLLNIA» UL
JO W B MOMEHT COBepLUeHWA TMPecTynjeHns W Ha pas/InyHbIX  3Tanax
NpeLBapuTeIbHOTO paccnefioBaHMAHE MO3BO/AET [MOKas3aTbBCE €ero CyLIHOCTHbIe
Npu3Hakn. HeofHO3Ha4YHOCTb TEPMUHONOTUN, UCNONbL3YEMOW B TEOPUM YIONOBHOIO
npasa 4n1s 0603HayYeHNsa NnLa, KOTOPOMY MPecTynsieHMeM NpPUUYnHeEH Bpes, BbISBUIO
HEBO3MOXXHOCTb ~ WCMONb30BaHWA  TEPMUHOB  <«OKepTBa»,  «MOCTPafaBLUMIi»B
Yro/fioBHOM TMpaBe MW3-3a MX HEeCOOTBETCTBMSA YrofI0BHO-MPABOBbIM MPU3HAKaM
noTepnesLuero. [laHHoe HeCOOTBETCTBME CBA3AHO eLLe M C TeM, YTO B COOTBETCTBMM C
3akoHoMC 2001 r.noTepnesLLM MOXEeT ObITb MPU3HAHO He TOIbKO PU3NYECKOe, HO Y
topuAnYecKoe 1muo.

AHanns (efepasnbHbIX 3aKOHOB U MOA3aKOHHBLIX aKTOB, B  KOTOPbIX
MCNONL3YIOTCA NOHATUS <«OKepTBa», «MOTEPMeBLUNIA», «NOCTPaAaBLUNA», MO3BOMAET
KOHCTaTMpoBaTb, YTO 3TU MOHATUA OLHOMOPALKOBbIE, HO He TOXAECTBEHHble.X
00befMHAET TO, YTO OHUMNPUMEHAKOTCA AN 0603HAYEHUA NnLA, MHTEPEChl KOTOPOro
HapyLLAKTCA,4TO B/leYeT 3a CO60M NPUUMHEHWE Bpea Uv Yrpo3y ero nNpuYnHeHUs.

M0 MHeHWUIO  AWMCCepTaHTa, OTrPaHWuYUTb  MOHATUA  «MOTEPMEBLLNIA,
«MOCTPaAaBLUNA» U «KepTBa» NO3BOMAKOT TakMe MPU3HaKW, KaknoTeprnesLnUil — 3TO
(hpM3nyeckoe WM OPUANYECKOE NALO; MOCTPajaBlUMn N >KepTBa — 3TO TOJbKO
(hpm3nyeckme nmua; npaea M 3aKOHHbIE MHTEPECHI >XePTBbl M NOCTPaAaBLLIErO MOTYT
OblTb  HapylleHbl B pe3y/nbTaTe COBEpLUeHWA  MPEeCcTYneHns WM  UHOro
NpaBOHapyLUeHWs, BCNeACTBME CTUXMIAHOTO GeACTBMS U Ype3BblYaNHON CUTyauuun, a
MoTepneBLUEro — TO/IbKO B pe3ynbTare COBEpLUEHUS MPeCTYNIeHWs; NoTeprnesLINiA 1
MocTpaaBLUNA MEePCOHNMULMPOBAHLI, a XXEPTBON MOXET ObITb MPU3HaHa 0BLLHOCTb
(rpynna) e, Kpome TOro, >KepPTBOM MOryT ObITb NPU3HaHbI  GIN3KKMe
POACTBEHHUKM W MHblE NNLA, OKa3blBatOLLMe MOMOLLb HEMoCpPeACTBEHHON >XepTBe.
[MoTepneBWNM MPU3HAETCA TOMNbKO NNLO, B OTHOLLUEHMW KOTOPOrO COBEPLUEHO
npecTtynneHne. POACTBEHHUKM He MOryT OblTb notepneBwuMu. [MOHATUA
«MNOTEPMEBLUNIA», «KepTBa» ABNAKOTCA NPaBOBbIMU, UX ONpeAeneHne COLePXUTCA B
HOPMAaTMBHbIX NPaBOBbIX akTax. MOHATME «MOCTPaAaBLLUNA» — HEMPABOBOe, TaK Kak
OHO He onpegensercas HWU B OLHOM HOPMATMBHOM MNPaBOBOM aKTe, XOTA U
MCNONb3YETCA KaK CUHOHMM MOHATUA «NOTEPreBLUNIA».

BbifiBneHHas HeOLHOPOAHOCTb MOTEpPneBLUNX, O KOTOPbIX T[OBOPUTCA B
Yro/0BHOM 3aKOHe, MO03BOMMMIAa UX Knaccuuumposatb Ha notepneswmxdefuturum,
de facto,de jure:

e notepneswue defuturum — 3TO NOTeHUMaNbHbIE NOTepneBLUNe, KOTOPble
BXOAAT B BUKTUMOJSIOTUYECKYIO TPYMMYy pyUcKa WM B OTHOLLUEHUW KOTOPbIX MMEETCA
peasibHasa yrposa nocArare/ibCTBa Ha MX npaesa, cBO60AbI U 3aKOHHbIE UHTEPECHI;

e notepneswue de facto — 370 fMUa, B OTHOLUIEHUN KOTOPbIX COBEPLLEHO
MPecTynieHne, HO OHW B CUy O0OGCTOATENLCTB HE MOAYYMIU  YTrOMIOBHO-
rMpoLeccyasibHoro cratyca rnoTepreBLLUEro B yCTaHOB/IEHHOM 3aKOHOM MOPsAAKe, UK
NH(OpMaLMA O MPecTynieHnn B NPaBOOXPaHWUTENbHbIE OpraHbl He MOCTynuna,
3afBNeHVe WaM CooOLLeHMe O MPEeCTYN/eHUN He 3apermcTpupoBaHO WM  He
paspeLLeHo;
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e notepneswue de jureaTo uUa, B OTHOLUIEHUN KOTOPbIX COBEPLLEHO
NpPecTynjieHne M OHW B COOTBETCTBUM CO CT.42 YTIK P® MMelOT YrosioBHO-
npoLeccyasibHbI CTaTyC NOTeprneBLUEro.

[poBefeHHOe MCCMefoBaHNe MOHATUIAHOIO annapata MO3BO/IUIO CAenaThb
BbIBO4 O TOM, 4YTO B Yro/IoBHOM rMpaBe (urypa nOTeprnesLUero He SBNSETCA
OCHOBHOW. HefjocTaTOMHOE BHMMaHWe 3aKOHOAATeNA K NOTepreBLLEMY MPOSABSETCS,
npexkae BCEro, B TEPMUHONOTMWN, TMOCKONbKY OAHUM W TeM X TepMUHOM
«NOTEPMEBLUNA» 0603HAYAOTCA NNLA, UMeoWMe pasHble MpaBoBble CTaTychl, a
TaKKe B OTCYTCTBMN B YK P® NOHATMA NoTepnesLUero, nNpu UCNoib30BaHMUU 3TOr0
TEPMMHA B Yr0/I0OBHOM 3aKOHe.

B TpeTbem naparpadge «lMoTepneswnii Kak OO6bEKT YroNOBHO-NPaBOBOr0
nccnefoBaHns» OTMeYaeTcs, 4YTO B HaCTosLlee BpemMs OTCYTCTBYeT OAHO3HayHas
npasoBas NO3NLMA OTHOCUTENIbHO OnpeaeneHns NoTePNeBLLEro 1 ero opuanyeckoro
craryca.  TpafMUMOHHO  MOTEPMEBLUMA  CYMTAETCA  CYObEKTOM  Yros0BHO-
npoueccyasnibHO AeAaTeNlbHOCTU, ero noHATue cogepxutcsa B YK P®.OaHakonunuo,
noTepnesLLee OT MPeCcTynneHus, NnosBAAeTCa paHbLue, YeM €ro NpPU3HAET TaKOBbIM
[lo3HaBaTeNb, cneposatesb Wnn cyn. [lpoBefeHHOe wccnegoBaHWe  MO3BOSIAMIO
BbIABUTbL  YrO/IOBHO-NMPaBOBble MNPWU3HaKM MNOTEPNEBLUEro W  AoKasaTb, YTO
MOTEPNEeBLUNIA, O KOTOPOM FOBOPUTCA B YrO/I0BHOM WM YrO/0BHO— MPOLECcCyasibHOM
npaBe He COBMajaloT. YT0/I0BHO-MPaBOBOE MOHATVE NOTEPeBLUEro No 06bLeMy LLKpe
Yro/IOBHO-NMPOLECCYalbHOTO W BK/KOYaET B Ceb6A He TOMbKO (PU3MYECKUX W
FOPUANYECKUX NNLL, HO W OpraHu3aumu, He obnagaroLLme npusHakamun pPULNYecKoro
nnua, UHAMBMAYaNbHOTO NpeanpuHMMaTens, a Takke 0OLWecTBO U rocyaapcTso.
Kpome Toro, ¢ y4yetom Knaccudgmkaumm notepnesnx Ha de futurum, de facto, de
jure, NOTepPNEBLUMM MOXET ObITb NINLL0, KOTOPOMY Bpef, eLLe He NMPUUUNHEH.

Kpome TOro, npoBefeHHOe WCCNeL0BaHME TakXe BbIABUIO MNpPobiemy
HenpusHaHWa  noTtepneswuM  rocygapctea.  OTCyTCTBME B YrO/IOBHO-
NpoLecCyalbHOM 3aKOHe [MOJIOKEeHWA O TOM, YTO TOCYAapCTBO MOXET OblTb
NMoTepneBLINM M (PAKTUYECKOe NpU3HaHWe ero TakoBbIM B Yro/fIOBHOM 3aKOHe,
NMO3BONNMO NPeANoXUTbNPU3HABaTL MOTEPNEBLLUMM rocyfapcTso. [Npuyem penatb
3TO CneayeT He TONbKO B Ciy4anX, Korga HenocpefCcTBeHHO MHTepecam rocyaapcraa
npuuMHaeTCa Bped, HO UM TOrga, Korfja HeBO3MOXHO YCTaHOBUTb JIMYHOCTb
noTepnesLUero M60 y NoTepreBLUEro OTCYTCTBYHOT POACTBEHHUKM, KOTOPbIM MOTYT
MepenTL ero npasa.

OT1cyTtcTBMeB YK P® noHATUSA noTepreBLUero OrpaHWYMBaEeT ero npasa U
pasMblBaeT rpaHuLbl YrofioBHOM OTBETCTBEHHOCTM BBMAY HEOAHOPOLHOCTU
notepneswnx. [llpuHMMaas BO BHMMaHWe TO, UTOYr0/I0BHO-MPOLECCYabHOE
onpefeneHve NoTepresLUEro He OTPaXKaeT BCeX ero Yro/ioBHO-MPaBOBbIX MPU3HAKOB,
npeanaraetcd BKIUUTL B YK P® MoHATME MOTepnesLUero, KOTOPoe MOXET OblTb
onpefeneHo cnefyrowyM obpasom: «[loTepneBWNiA — 3TO (PU3MYECKOe WK
IOPUANYECKOE  NIMLO, WHAMBUAYASIbHBLIA  NPeAnpUHUMATESIb, OpraHu3aums, He
ABNAKOLAACA HOPUAMYECKUM NIALLOM, OOLLECTBO, FOCYAapCTBO, HA UbW OXpaHseMble
HacToAwmM Kofekcom npasa, CBOOOAbI U 3aKOHHbIE MHTEepPechbl ObI10 WM MOT/O
ObITb HaMpasneHO MPecTynHoe NnocAraTe/bCTBO WU KOTOPLIM MPUYMHEH MW MOT ObITb
MNPUUYNHEH Bpea».
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BTopas rnaBa «CoOCTOAHME MNPaBOBOI 3aLLULLEHHOCTM MOTEepPreBLUEro»
COCTOUT 13 TPeX naparpagos.

B nepsom naparpade «KOHCTUTYLMOHHO-NPaBOBbIE OCHOBbI 0O6ecneyveHus
OXpaHbl MOTEepnesLLIEro» paccMaTtpuBaeTcs nonoxeHve KoHctutyuum P®Po npase
NoTepneBLUero Ha oOXpaHy.

B ctatbe 52 KoHCcTUTYyLMM P®BRNepBble 3aKPensieHo MoMoXKeHe O TOM, YTO
NpaBa /L, MNOTEPNEBLUIMX OT TMPeCTYnneHUA W 3710ynoTPeb/eHnn BacTbio,
OXpaHATCA  3aKOHOM. Tem  cambiM, MpasaM  MOTepreswero  npugaH
KOHCTUTYLMOHHO-MNPAaBOBOI CTaTyC. ATO MPaBO MO3UTUBHOE, NMOCKO/IbKY peann3aums
eCTeCTBEHHbIX MpPaB UMeeT CBOW OCO6EHHOCTW. B 4aCTHOCTW, eCTeCTBeHHble Mpasa
peann3yoTca  HemnocpeacTBEHHO, TO ecTb 6e3 Kakoro 6bl TO HU  Obl10
MpaBoONPYMEHUTENLHOrO akTa. MoTeprneBLLMiA TaKUM CNOCO60M peasiv3oBbiBaTb CBOE
MpaBO Ha OXpaHy He MOXeT. [lpefocTaBnfs NOTepneBLUEMY MPaBO Ha OXpaHy,
rocygapcreo 6eper Ha cebd 0053aHHOCTbL MO €ro oxpaHe. HegomnycTMMOCTb
M3MEHEHNS  KOHCTUTYLIMOHHO-NMPABOBON OXpaHbl MOTEPMeBLUEr0 B CTOPOHY
YXYALUEeHUA ero MosoXeHns BbITEKAeT 13 HEe3bl6IEMOCTU OCHOB KOHCTUTYLMOHHOIO
CTpos Poccuiickoin ®epepaumu.

B KOHCTUTYLUMOHHO-NPaBOBOW  CTAaTyC  MOTepneBLUEro, Mo  MHEHUIO
fmnccepTaHTa, CnefyeT BKAKOYaTb Mpasa, 0043aHHOCTU W ero 3aKOHHbIe MHTEPECHI.
[MpaBa NoTepneBLUEro NpeasiaraeTcsa KnaccugumumpoBaTh Kak obLne 1 cneymanbHble.
Ko6wW M OTHOCATCA Tak Has3blBaeMble 06LLefeMOKpaTMYecKue npasa YesioBeka W
rpakaaHnHa, KOTopble MPU3HAKTCA, CO6M0LAITCA M 3aWMLLATCA POCCUNCKUM
rocyfapctsom. OTW npasa He MOryT ObiTb yTpayeHbl (MpPaBO Ha >KW3Hb, 340PO0BbLE,
csobogy u T.4.). K cneuymanbHbIM OTHOCATCA MpaBa, KOTOPbIMA MOTYT  ObITb
HageneHbl NuUa, MNOTepneBlIMe OT MPecTynieHnA W NoJyyYmBlUME  CTaTyc
noTepnesLlero (nNpaBo Ha [AOCTYN K MNpPaBOCYAMIO,KOMMNEHCALUIO MPUYMHEHHOTO
yuep6a,npaBo Ha rocyapCTBEHHYHO 3aLUUTY 1 4p.).

PaccmatpmBas 3aKOHHble WHTepechbl MOTEepreBLUero, asToOp MPUXOAUT K
BbIBOAY, UYTO B OT/IMYME OT WMHTEPECOB, OTPaXEHHbIX B OOLLENPUHATLIX HOPMax
MOpa/IM M HPABCTBEHHOCTW, OXPaHSeMbIA  YroNOBHbIM  3aKOHOM  MHTepec
MoTeprneBsLlero  ectb  Kareropus ropuanyeckas, MOCKOSIbKY ~ WHTepec
MMEHYeTCA3aKOHHbIM WM OXpaHsieMbiM  3aKOHOM. B oT/nvyme oOT  npas
noTepnesLUero, ¢ KOTOPbIMM KOPPecrnoHAMpYyeTcA 0683aHHOCTb COOTBETCTBYHOLLIETO
CyObeKTa, 3aKOHHbIM MHTEepecaM MOTepreBLUero He MNPOTUBOMOCTABAECTCA HUYbLS
0053aHHOCTb. 3aKOHHble WHTEpecbl MOTEPMeBLUEr0 CBOAATCA He TOMbKO K
MoMyYeHU0 BO3MELLEHUA MPUYMHEHHOrO Bpefa, OHW CBA3aHbl C paspeLleHuem
BOMPOCOB O [0Ka3aHHOCTW O0OBWHEHWSA, ero 00beme, MPUMEHEHUWU Yro/I0BHOMO
3aKOHa W Ha3HaYeHUN HakKasaHus.

Kak nokasasno npoBefeHHOe WcCnefoBaHne, B COBpeMeHHOW Poccumn 60nbLue
BHUMaHWA YLenseTca npasaM MnoTepresLUero, 4em ero obasaHHocTAM. [pn 3ToOM B
po/iv 0653aHHOIO BCErfa BbICTYMaeT rocyAapcTso. NpeacTaBnseTcs, YTO OTCYTCTBME
OCHOBHbIX 00513aHHOCTEN MOTEPNEBLUEro He CrOCOOCTBYET HEYKOCHUTENbHOMY WX
MCMOSIHEHUIO, TMPUBOAMUT K MepeBecy B CTOPOHY €ero npaeB W MpeHebpexxeHuto
obsasaHHocTAMKW. B ancceptaumm 060CHOBbLIBAETCH HEOOXOAUMOCTb HaAeNeHus
NnoTepnesLUero TakMu 00653aHHOCTAMU Kak YBaXKeHMe npas M CBOO0S, BO3AepXaHue
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OT OCKOpONeHWr, YLEMIEHNA 4YeCTM M [LOCTOMHCTBA BMHOBHOIO /vLa, AasaTtb
npaBamBble MokasaHWsA. 1o MHEHMIO AuccepTaHTa, MepeyncrieHHble 0683aHHOCTU
MoTepnesLUero cnefyer 3akpenuTb B MpoekTe dedepasibHOro 3akoHa «O
MoOTepneBLUMX OT MPeCcTynneHU», paspaboTtaHHOro CneacTBeHHbIM KOMMUTETOM
Poccuiickoin ®efiepaumu.

C 2001 r.noTepreBLINM OT MPeCTYNIeHUA MOTYT ObITb He TONIbKO U3nYecKue,
HO 1 opugudeckne nmua.OgHako — Opuaudeckue  nvua  He  06/1agaroT
KOHCTUTYLIMOHHO-MNPaBOBLIM CTaTYCOM,UYTO CTaBUT WUX B HepaBHOe MO/OXKEHWE C
(PM3NYECKMMUN IULLAMUN U HApYLLAEeT MPUHLMN CNpaBesIBOCTH.

Hannune y notepnesLiero (oM3n4eckoro nuua) KOHCTUTYLMOHHOIO cTaTyca, a
y MNOTEepneBLUEr0 — HOPUAMYECKOro nnua — 06LLero npaBoOBOro CTaTyca, Bneyet
HeoOXoAMMOCTb WX rapaHTuMpoBaHus. OfAHOM K3 oOTpacneid npasa, KoTopas
rapaHTMpyeT MOTepneBLUEMY MNpPaBO Ha OxpaHy, £ABNndeTCa YrosoBHOE Mpaso,
yTo3akpenneHo B CT.2 YK P®. T10oCKONbKY MpaBoOBOW CTaTyC MOTEPMeBLUEro
BO3HMKAET C MOMEHTa COBEPLLEHNS NPECTYMNNEHUSA, NOCTONbKY C 3TOr0 e BPeMeEHM
[l0/KHa OCYLLECTBNATLCA €ro Yro/I0BHO-NpaBoBas 0XpaHa.

Bo BTOpom naparpage «Me>kayHapoaHO-MpaBoBble OCHOBbIOGECMeYeHNs
OXpaHbl NOTepnesLLEro»aHIM3NPYIOTCA MeXAYHapoAHble HOPMaT/BHbIE NMpPaBoBble
aKTbl W [OKYMEHTbI, HanpaB/leHHble Ha OXpaHy /1L, MNOTepneswmnx oT
NpecTynieHnn, W  WUCCNefyeTcs  BO3MOXHOCTb  WCMOJIb30BAHUA  OTAE/bHbIX
MONMIOXKEHWNIA, COAEPXKALUMXCA B 3TUX akrax, AN MNOBbIWEHNA 3PPEKTUBHOCTH
Yro/0BHO-MPaBOBOI OXpaHbl NoTeprneBLLero B Poccuinickoin degepauun.

N3yueHre meXayHapoAHbIX HOPMATMBHbLIX MPaBOBbIX aKTOB W [OKYMEHTOB
MO3BO/INMO MPEASIOKUTL WX  Kaccupukauuio no  cdepe AenACTBUA:  06OLLEro
XapakTepa, perfameHTupytowme BOMPOCbI NPOTUBOAEWCTBMS MPECTYMNHOCTU W
BK/OYalOLWMe OTAe/IbHble MOMOXEeHUA MO O0XpaHenpaB W 3aKOHHbIX MHTEPECOB
NoTEepPneBLUNX; CNeuuabHOro  XapakTepa, perraMeHTUpylowme AeaTenbHOCTb
rocyfapcTBa Nno oxpaHe npas U 3aKOHHbLIX NHTEPEeCOB NOTePMeBLLErO.

AHanm3 MeXayHapoAHbIX HOPMATUBHLIX MPaBOBbIX AKTOB W [AOKYMEHTOB
NnoKasasi, YTO B HWX 3aKpernsieHbl rpasa MOTEPreBLUEro Ha (M3NYECKYHO 3aluTy,
3alNUTY YaCTHOW >KM3HMW, PECTUTYUMIO, KOMMEHCAUM0 N COLMaIbHYHO MOMOLLb;
MeXaHW3Mbl CO3[aHuA W WUCMONb30BaHUA CPeAcTB, MOMYYEHHbIX B pe3ynbTarte
KOH(McKaumu, ANns  BbINJaTbl  OKePTBaM  NPECTYN/JeHWA WANW  Y/leHam  UX
CemMeli;Mepbl,HarnpaB/ieHHble Ha NMpeaynpeXxaeHre NOBTOPHON BUKTUMMU3ALNMN XKePTB;
HeobX04MMOCTb BO3MELLEHNA rOCYLapCTBOM Bpefa NOTepneBLUeMY; BHMMATe/IbHOe
OTHOLLEHWE K MOTepneBLUUM MOMULMM N UHBIX CTPYKTYP; CO34aHuA (DOHAOB AN
MOALEPXKKMN XKEPTB MPECTYMNEHUN.

MnnemeHTHpyA OT[eNbHble MOMOXKEHUSA MeXX[yHapOaHbIX
HOPMaTMBHBLIXMPaBOBbIX aKTOB B HaUMOHa/lbHOE 3aKOHOAATeNbCTBO, Poccuiickas
defepauns 3a nocnegHue ABa AecATUNETUA MPEeANpPUHANa 3HAUUTENbHbIE YCUIUS,
Harnpas/ieHHble Ha MNOBbilUeHWe 3(PYPEeKTUBHOCTU OXpaHbl notepneswero. OfHaKo
MPOLO/IKAIOT OCTaBaTbCA MPO6IeMbl, KOTOPbIE, MO MHEHUIO AUCCepTaHTa, NOANeXXaT
6e3oTnaraTe/lLHOMY PeLLeHUIO.

Bo-nepBbix, Poccuiickas ®epepaums He npucoefuMHunacs K EBponeickoi
KOHBEHUMM MO BO3MELLEHNIO yuepba >KepTBam HACWUIbCTBEHHbIX MPeCTYN/IeHNA

25



(1983 r.), UTO 3aTPYAHSAET rpaxhaHam, KOTOPble UCMPaBHO YMiavyvMBalOT HaIOrM B
rocyflapCTBEHHYI0 Ka3Hy, BO3MOXHOCTb MoTpeboBaTb Yy rocyfapcrsa [O/IHKHOM
OXpaHbl CBOMX nNpaB, BO3MELUEHMS MPUUMHEHHOrO Yyulepba, B Ccnydvasx, Korga
rocy4apcTBo He CMOr/10 NPeOTBPaTUTL COBEPLLEHNE NPeCcTyn/eHns.B cBsA3n ¢ aTUM
NpeLCcTaBNAeTCa HeoOXO4MMbIM peLleHre BOMpoca O NPUCOeAUHEHUM POCCUIACKOIA
®epepaunn KKOHBEHUMM NO BO3MELLEHUIO Yyulepba >XepTBaM HaCWUNbCTBEHHbIX
MPecTynIeHNiA.

Bo-BTOpbIX, WCNOMb3ysA  OMbIT  3apybeXHbIX CTpaH, B  YroJIOBHOe
3aKOHOJaTeNIbCTBO HEOOXOAMMOCTb BBECTM WHCTUTYT pecTutyuun. [na 3T1oro
CNefyeTM3MeHNUTb MpaBuia HasHauyeHUs YronoBHOrO HakasaHus B Buie LiTpada,
NpeLycCMOTPEB BO3MOXKHOCTb €ro BbInaTbl B TPOWHOM pasMepe, [Be 4acTu KOTOpOoro
BbIN/a4MBaKOTCA NOTepPneBLUeMY, a O4Ha — roCy4apcTBy.

B-TpeTbux, cnepgyet paspabatbiBaTb crneymasibHble  nporpamMmmbl Mo
MOATOTOBKe  CNeunasinctoB B  Cepe  OXpaHbl  MOTEpPneBWNX C  YYeTOM
MeXAyHapoaHbIX 0643aTensCcTB Poccuiickoil degepauun.

Peann3aums ykasaHHbIX MPeanoXeHW, N0 MHEHUI0 AWUCCepTaHTa, CMOXET
MOBbLICUTL 3)(DEKTUBHOCTb YrO/N0BHO-MPABOBOI OXpaHbl MOTepPreBLLErO.

B TpeTbem naparpadge «HopmMaTuBHOEe nNpaBoBOe 0b6ecneyeHne OXpaHbl
noTepneswero B Poccuitickon ®efepaunmn» aHaNU3NPYOTCA UCTOYHUKM MPaBOBOrO
obecrneyeHns  oxpaHbl  noteprieBwero.K  npaBoBbIM  CpPeACTBAM  OXpaHbl
noTepnesLUero cfefyet OTHOCUTL CMOCOObI, MpMeMbl U Mepbl 06ecneyeHns npas u
3aKOHHbIX WHTEPeCOB MOTepneBLUEro MNpuv AOCTUDKEHUW Lenn — WX  OXpaHbl.
[MpaBoOBbLIE CpeAcTBa 06eCMeUunBaroTCAa rocyaapCcTBOM M ero NPUHYAUTENbHOW CUIION,
KoTopoii sBnsetcs YK P®.

AHa/IM3 HOPMaTMBHbIX MPaBOBbIX aKTOB MOKa3a/l, YTO e4MHOro HOPMaTUBHOIO
MPaBOBOro aKTa, COAepXXallero KoHLenTyaibHble OCHOBbI OXpPaHbl NMOTEpPMeBLLUEro, He
CyLLlecTByeT.

[MpaBoBOEe 06ecneyeHne B cepe OXpaHbINOTEPMNEBLUEro Ha 3akoHOAATe/IbHOM
ypoBHe B Poccuiickoin ®efiepaummn Hadano hopmmposarbest B 90-e IT. NPOLLIIOro Beka,
4YTO CBf3aHO, Npexge Bcero, ¢ npuHATMEM KoHCTUTYUMn P®, 3aKkpenusLLen
MONIOXKEHME O MpaBax MoTePneBLUNX OT MPECTYMNIEHUIA 1 310yNOTPe6eHNIA BNACTbIO
KaK OXpaHsiemblX 3aKOHOM. 3akoHOfaTeNbHble aKTbl, HanpaB/feHHble Ha OXpaHy
MOTEPMEBLUNX, PErNaMeHTUPYIOT pas3/inyHble acreKTbl TakoW OXpaHbl: YrosioBHO-
NpaBoBble, Yro/IOBHO-NMPOLECCYasibHble,  OMepaTMBHO-PO3bICKHbIE,  TPaXKAAHCKO-
MpaBoOBble W rpaXkaaHCKo-npoueccyasnbHble. OTCYTCTBME B YrOMIOBHOM MOMUTUKE
Poccuiickor ®efepauun KOHLENLMN NPpOoTUBOAENCTBUSA NPECTYMHOCTN, HE NO3BONSAET
roOBOPUTb O CYLLECTBOBaHMM W CaMOCTOATENbHON KOHUENUMU OXpaHbl fnu,
MoOTEPneBLUNX OT MPEecTyn/ieHnin. Peub He naeT 00 OTCYTCTBMM KOHLEMUUU Kak
TakoBOW, a, CKkopee, 06 OTCYTCTBMM (DOPMasIbHOMO AOKYMEHTA, €e 3aKPernnsatoLLero.
OTAenbHbIE NOMNOXEHWUSA, OTHOCALLMECA K YrO/IOBHOM MOMUTUKE B Cepe OXpaHbl
noTepnesLUero, COAepPXarcAd B PacCMOTPEHHbIX B AMCCepTaumn 3akoHax U LApyrux
HOPMAaTMBHbIX aKTax.

Kak nokasano m3y4yeHue NpaBOBbIX aKTOB, 3a UcKodeHneM YK PP n YTIK
P® OHKM NpefycMaTpyBalOT He O4MHAKOBOE OTHOLLEHME K rnoTepreswemy. Mpuoputet
B 00ecrnevyeHUn oxpaHbl MPUHAAIEXUT TOMbKO MOTEPMNEBLUMM, MOANEXALLMM
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rocydapCTBEHHOW  3awmTe, a  TaKkKe  CyabsM,  AO/MKHOCTHbIM  /ALAM
MPaBOOXPaHUTENbHLIX W KOHTPOMMPYIOWMUX OPraHOB WM Y/leHaM WX Cemeidl B
Cyyasx, MpUYMHEHUs UM Bpefa B CBA3M CO CNYXXeOHON AeAaTenbHOCTbo. Kpome
TOro, BblAeneHve w3 heaepasibHOro OHOPKETa KOMMeHcauMy NoTeprneBwnM ot
TEPPOPUCTUYECKOTO aKTa M OTKa3 OT TaKOW >Xe KOMMeHcauuu npu COBepLUeHUN
APYTUX, He MeHee oOnacHbIX (0C060 THKKMX) NPECTYMNEHWIA, TakXe HapyLluaet
MPUHLMN cnpaBeaMBoCcTy. MNpeacTaBnseTcs, YTo BO3MeLLEeHVEe MPUYNHEHHOIO Bpeaa
BCEM /iMLaM, MOTEPNeBLUMM OT MPeCTYNNeHns, AO/HKHO CTaTb Of4HOM M3 3ajady YK
P®.

TpeTbs rnasa «KoHUeNTyaslbHble OCHOBbI YTro/1I0BHO-MPaBOBOi OXpaHbl
NoTepneBLUEr0»COCTOUT U3 YeTbIpex naparpatos.

B nepsom naparpade «IMoHATKUE YronoBHO-NPaBOBOW OXPaHbl NOTeprneBLIEro
N ee couuanbHas 06YCNOBMEHHOCTb» aHa/IM3MPYKOTCA 3adadn Yro/loBHOrO Mpaea,
onpefensieTcs MecTo OXpaHbl MOTEPNeBLUErOoB WX CTPYKTYpe, aprymeHTUpyeTcs
coumnanbHas 06YC/I0BMEHHOCTb TakoW OXpaHbl, MpegnaraeTcd MOHATME YrofoBHO-
MpPaBOBOI OXPaHbl MOTePMeBLLErO.

OfHOM 13 3afjay YrosioBHOro nMpaBa $B/AETCH OXpaHa OO6LLECTBEHHbIX
OTHOLUEHWIN OT MPECTYMNHbIX nocararesibcTs. Hannumne opmanbHO onpeaeneHHbIX
3afa4 Npu3BaHO MOBbLICUTL APYEKTUBHOCTL YrONOBHOMO Npasa, TaK Kak 06s3biBaeT
3aKoHogatens paspabartbiBaTb M NPUHMMATb 3aKOHbI, MO3BOSIANOLWME peLlaTb 3Tu
3afja4M N OPWEHTMPOBATbAEATE/IbHOCTb  MPaBOOXPaHUTENbHbIX OpraHoB  Ha
obecrneyeHve oxpaHbl noTepneswero. Kpome TOro, Haamune ¢opmaibHO
onpefeneHHbIX 3aga4y  00ycnoBUT MNOCTOAHHOECOBEPLUEHCTBOBAaHME KakK Camoro
Yro/I0BHOIO MpaBsa, TaK 1 ero peansauuio.

3akoHogateNnb fiMWb 0003Ha4YMN  OXpaHy OOLLEeCTBEHHbIX OTHOLUEHWA B
KayecTBe 3afla4M YronoBHOro 3akoHa. OfHako, YTO MpeAcTaBnseT coboi oxpaHa,
KaKoBO €e CofepXaHue, KakK OHa fAo/mKHa ObiTb obecreyeHa B YK P® He
packpbIBaeTcs. V3yyeHne Hay4yHOW nuTepatypbl No npobsemMamM yrosioBHOro npasa
MoKasano, 4TO Y4eHble-IOPUCTbIHEOAHO3HAYHO TOJSIKYKOT TMOHATUE «YrOJI0BHO-
NMpaBoBas OxpaHa». B Aaucceptauum npeactaBneH aHaiM3 HayyHbIX MOAXOA0BK
OMnpefesieHnto YrosIoBHO-NPaBoBO OXpaHbl MOTEepreBLIEro, Ha OCHOBE KOTOPOro
YrONOBHO-MPaBOBYH OXpaHy MOTepneBLIEro npeasaraeTcsd paccMaTpuBaTb — Kak
[eATeNbHOCTb CreumanbHO YoTHOMOYEHHbIX OpraHoB.

Ncxops w3 BupoB noteprieBwmnx (defuturum,de facto,de jure), gucceprtaHT
OrnpefenseTcooTBeTCTBYOLLME BUAbI Yr0/10BHO-MPaBOBOiA OXpaHbl
MoTepneBLLEro,KOTOpPble OT/IMYAKOTCA APYr OT Apyra no BPeMeHHOMY WHTepBany U
cnocoby obecneyeHus: YrosiioBHO-MpaBoBas oOxpaHa notepresLerodefuturum;
YronoBHO-MpaBoBas oOxpaHa mnoTepneslerode facto;yronoBHo-npaBoBas oOXpaHa
notepnesLierode jure.

YcTaHaB/MBas YrONOBHYIO OTBETCTBEHHOCTb 3a KOHKpETHble
MpecTyneHns,yro/ioBHbIA 3aKOH, TeEM CaMbIM, OXpaHseT notepnesLuerodefuturum ot
MPeCTYMNHbIX NOCAraTeNbCTB, KOTOPbIE BO3MOXHbI B OyAYyLLEM, NOCTO/NLKY Yrof0BHO-
NMpaBoBasd  oxpaHa  ob6ecrneymBaeT  OXpaHy  CYLLECTBYHOLLMXOOLLECTBEHHbIX
OTHOLUEHWI, ele He HapyLeHHbIX B pe3y/bTaTe COBEPLUEHUA MPeCTYIeHus.
YTronoBHO-MpaBoBas OXpaHa MOTEPMeBLUEro COCTOUT B YAepXaHuM uua ot
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COBEpLUEHMSA MNPecTynneHns. EcnmM  nepsBbld  BUMAYrONOBHO-NPaBOBON  OXPaHbl
NnoTepnesLlero okasanca He 3PGeKTUBHbIM W MPECTYNHOe MNOCcAraTe/ibCTBO
COBEpLUEHO,BO3HNKAeT BTOPOA BWA Yro/IOBHO-MPABOBOM OXpaHbl — OXpaHa
notepnesllerode facto, KoTopas COCTOUT BYyAepXaHUM fuLa, COBepLUNBLLErO
NPecTynieHne, OT COBEPLUEHMS HOBbIX MPECTYNNEHUA W NPUBNEYEHME €ro K
Yro/IOBHOW  OTBETCTBEHHOCTW.  TpeTuin  BUA  YrofioBHO-MPABOBON  OXpaHbl
noTtepnesiwlerode  jurenofpasymeBaeT  Yro/fioBHO-NPaBOBYKD  OXpaHy  /imua,
MO/lyYMBLUErO Yro/IOBHO-MNPOLEeCCYabHblii CTaTyc notepreBwero. [aHHbIA BUf,
OXpaHbl OCYLLECTB/NAETCAB paMKaxX OXpaHbl UHTEPECOB MPaBOCYANS.

YronoBHO-NpaBoBass  OXpaHa  MOTepnesLllero  couManbHOO0bYyCcnoBeHa
cnegyrowmmMm  (paktopamu:  KOMIMYECTBOM  fiML,  E€XEerofgHo  CTaHOBALLMXCS
NnoTeprneBLNMN; Heo6X0ANMOCTbHO rapaHTMpoeatb  MOTepneBLleMy  ero
KOHCTUTYLMOHHOE MNpaBO Ha O0XpaHYy;0COO6EHHOCTAMMU COBPEMEHHON Yro/0BHOM
MOIMTUKK, HanpaBNeHHON Ha Nnbepanu3aumio YrofoBHOIO 3aKOHa, B pe3y/ibTaTeyvero
BO3HMKaeT AucbanaHCc MeXay WHTepecamy MoTepnesLllero W fvl, COBepLUMBLUMX
NpecTynieHne;  HeOOXOAMMOCTbIO  OOecrneyeHWss  [eAaTeflbHOCTW  CYOBLEKTOB
npeABapuTeNibHOro paccniefoBaHus.

B kauecTse delegeferenda npepgnaraetca cnefytollee onpesnesieHne yrosioBHo-
MpaBOBO OXpaHbl MOTEPreBLUEro.YrofI0BHO-NPaBoBasi OXpaHa MOTepreBLUIeEro OT
NpecTynneHns — 3TO O4HO W3 HanpaBleHWn [eATeNIbHOCTM rocyaapcTea Mo
YCTAHOB/IEHNIO W OCYLLECTB/IEHNIO B COOTBETCTBUMM C KOHCTUTYyuuen PO wmep
Yro/IoBHO-NPaBOBOr0  XapakTepa, Harnpas/fieHHbIX Ha YCTpaHeHWe OMacHOCTU
HapyweHuss npas ¥ cBo6og noTepneswero defuturum, cosgaHve YCnoBuin A
BOCCTaHOB/IEHNS HapYLLEHHbIX npas noTepnesLlnxde facto,de jure.

Bo BTOpom naparpadge «[loTepneBwnii Kak 0O6bEKT Yro/foBHO-NPaBOBOM
OXpaHbl 1 06BLEKT NPECTYNNEHMSA» NOTEPNEBLUNAPACCMaTPUBAETCS C ABYX MO3ULMIA:
B KayecTBe 0ObeKTa Yro/ioBHO-MPaBOBOM OXpaHbl W 0ObLEKTA MPECTYN/IEHUS,
[MOCKO/MIbKY YroN0BHO-MPAaBOBasi OXpaHa BO3MOXHA TO/IbKO 0 MOMeHTa COBEpLLEHUSA
NpecTynneHns, MNOCTONbKY O MOTeprneBlIEM KaK OO6beKkTe Yrol0BHO-MPaBOBOM
OXpaHbl MOXHO TrOBOPWUTb TOrAa, KOrga MpecTynjieHve elle He COBepLUeHo.
CnefoBaTefibHO, peyb WAET O notepneswem defuturum. Korga cosepLueHO
npecTynieHne n noTepneBwnin ctaHosutcade facto,de jure, To ero cnegyet
paccMaTpuBaTth Kak 0ObeKT MPecTyrnieHus.

PaccmaTpmBas MoTepneBlWEero B KayecTBe 00beKTa YrosioBHO-MpPaBoBOM
OXpaHbl, B AguccepTaumm 060CHOBAH BbIBOL O TOM, YTO [0 MOMEHTa COBepLUEHUS
npecTynneHna notepneswunii defuturum B CTPYKTYpe OOLLECTBEHHbIX OTHOLLEHWI
BbICTYMaeT B KayecTBe CyObeKTa, MMEIOLLEro onpefeneHHble npasa, 0683aHHOCTU
M3aKOHHbIE MHTEpecbl, Hambosiee BaXKHble M3 KOTOPbIX HAXOAATCSA MOL OXpaHoi
Yro/IOBHOr0 3aKOHa. py 3TOM YronoBHO-MPaBOBble OTHOLLEHWUSA ellle He BO3HWUKN,
MOCKO/IbKY He HapyLUleHblOOWEeCTBEHHbIE OTHOLLEHUA.B CTPYKType 06LLEeCTBEHHbIX
OTHOLLEHWNIN 0653aTeNbHbIM 3/IEMEHTOM BbICTYNaeT CYObLEKT. DTO O3HAYaeT, UTo 6e3
cyobekTa — notepresLuero defuturum o6WECTBEHHbIX OTHOLLIEHUIA ObITb HE MOMXET,
W, CNnefoBaTe/lbHO, HEe MOXKET ObITb 1 NOCAraTe/IbCTBa Ha Hero.

N3 cogepkaHuady. 1 cr1.2 YK P® cnegyetr, 4to B 3TOM HOpME
3aKoHogaresnbnepeyuncnna  06bEKTbl, TO €eCTb  OOLLUECTBEHHble  OTHOLUEHWUS,
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HaxogsALmeca nog 0XpaHoi YronoBHOro 3akoHa. OnpeaeneHne 06bEKTOB YroI0BHO-
MPaBOBOI OXpaHbl MMeeT 60/bLIOe 3HAYEHWE AJ19 COBEPLLUEHCTBOBAHUS YrO/IOBHOIO
3aKoHOJaTe/IbCTBa, MOCKOMbKY HOpMa 06 06beKTax OXpaHbl CAY)XUT OPUEHTUPOM
MNPy KOHCTPYMPOBaHUM  BCEX COCTABOB  MPECTYMJIeHWA, obecrneynmsaroLLmx
OXpaHyoObLEKTOB, KOTOpble 3a/10)eHbl B KayecTBe TaKOBbIX B Yro/I0BHO-MPaBOBOM
Hopme. OpHako notepnesBwmede facto, de jureHe SBNAKOTCACAMOCTOATENbHbIM
0ObEKTOM Yro/IoBHO-NPaBoBOM OXpaHbl. MHauve roeops, YK P® He rapaHTupyet
OXpaHy KOHCTUTYLMOHHbIX Mpas noTepnesBLlero. Cnoxusliaaca cutyaumsa Tpebyet
3aKoHOJaTe/IbHOro paspelueHuns. uccepTaHT npeasaraet BKAKOUYNTL MOTEPMEeBLLEro
B NnepeyeHb 00BLEKTOB Yro/IOBHO-MPaBOBOM OXpaHbl, cogepxawpiica B 4. 1 cT. 2 YK
P®.

PaccmatpmBas  MoTeprieBllero B KayecTBe 00beKTa  MPecTynieHus,
ANCCEPTaHTOBOCHOBLIBAET TE3MUC O TOM, YTO MOTEPNEBLUWIA B COCTaBe MPecTynieHns
CaMOCTOATENIbHOTO  3nemMeHTa  He  o6pasyeT, a  fABMAETCA  MPU3HAKOM,
XapaKTepusyoLWMM OObeKT MpecTynieHns. 3TOT MpPuU3HaK B COBOKYMHOCTM C
APYTUMW NpU3HaKaMy 06beKTa NPECTYNIEHNs OnpeaenseT XapakTep 06LeCTBEHHOW
OMacHOCTW MPecTyn/eHns, MOCKO/MbKY YKasblBaeT, Ha Kakoe 6n1aro Harpas/ieHO
MPEeCTynHoe nocAraTe/is,CTBO U KOMY AaHHOe 6naro npuHagnexut. OfHako
MOTEPNEBLUMA  MOXET ObITb  He  TONbKO  CaMOCTOATE/IbHbIM  3/IEMEHTOM
06LLECTBEHHBIX OTHOLLUEHWI, HO 1 NPeAMETOM MPECTYN/IEHUS. B 4aCTHOCTH, B TaKnX
COCTaBax, Kak ocTaBfieHMe B ornacHocth (CT. 125 YK P®), noxuuleHve 4yenoseka
(cT. 126 YK P®) He3akoHHOe snuuleHue cBobogbl (CT. 127 YK P®), TOoprosns
nogbmn (€T, 127-1 YK P®), ncnonb3osaHne pabckoro tpyaa (CT. 127-2 YK P®),
3axsat 3a1okHuKa (CT. 206 YK P®) u psage Apyrux NpPecTynieHnii oXpaHawoTcs
06LLECTBEHHbIE OTHOLLEHUS, B KOTOPbIX MOTEpPneBLUMiA NpeAcTaBNseTCoUManIbHYO
LLEHHOCTb cam Mo cebe. 34ecb MOTEPNEBLUMA He YYaCTHUK OOLLECTBEHHbIX
OTHOLLUEHWI, OH He ABNAETCA MX CYObEKTOM, OH — «MpefMeT» caenku. Kpome Toro,
MOTEPNEBLUNIA He ABNAETCA OOLEKTOM MPECTYN/eHUs, OH SBAETCH 4acTbio
OOLLEeCTBEHHOr0 OTHOLUEHUA MeXAay [ApYyrumn CcyObektamu, KOTopble CO3AaHbl
00LEeCcTBOM /14 €ro OXpaHbl.

[unccepTaHT npegnaraet Knaccugumumposatb NOTEPMNEBLUMX MO CefyHoLnUm
OCHOBaHMAM:  COUManbHO-AeMorpauyeckne  MpuU3HaKW;  OTHOLLEHME  MeXAy
MOTEPNEBLUMM M BWHOBHbLIM; MPOMeccus; MpoueccyaibHblA CTaTyC; OTHOLUEHME K
CNY)XeOHON [eATeNIbHOCTUMAN  0OLECTBEHHOMY  [LONTY;COCTOAHMENOTEPNEBLUErO;
BUAMOTEPNEBLUEro; KONMYeCTBO MOTEpPneBLUNX; BWG MPUYNHEHHOINO Bpeaa;
noBsefeHve NoTepnesLUero;uHoe.

B Tperbem naparpage  «OCOGEHHOCTM  0OLIECTBEHHO  OMacCHbIX
nocAraTenbCTB B OTHOLEHUM MOTepneBLUMX»PacCcCMaTPMBaOTCA  MPECTYMHbIe
[lesiHns, coBepLUaeMble B OTHOLLUeHMM noTeprnesBLlunxde jure, de facto,npackpbiBatoTcs
0COBEHHOCTW NNL, COBEPLUNBLLINX 3TV MPECTYMNEHNUS.

PaccmatpmnBas CyObeKkTOB, COBEPLUMBLUMX OOLLECTBEHHO OMacHOe [efHue B
OTHOLLIEHUW MOTEPMEeBLLErO, ANCCEPTAHT OCTaHAB/IMBAETCA Ha CUTYaUUAX, KOT4a Bpes,
noTepnesLlemMy NPUYMHAETCA OOLLLECTBEHHO OMAaCHbLIMU AEAHUAMU, COBEPLLEHHbLIMU
HEBMEHAEMbIMU U NINLAMW, He JOCTUTLIMMK BO3PacTa YrosioBHOW OTBETCTBEHHOCTH,
Be3ycnoBHo, A48 NPU3HaHWA NuLa NoTepneBlwMM OT MPOTUMBOMPaBHbLIX AeACTBUIA
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TakKuUX NuL,MPaBOBble OCHOBaHMS OTCYTCTBYHOT. OfHAKO YKa3aHHble nuua MoryT
COBEPLUNTL 0OLLECTBEHHO ONAacHble AesHUS U NO3TOMY 1L, NoTepreBLUne OT TaKnx
[eNCTBWiA, BripaBe pacCyMTbIBaTb Ha CBOK YrO/0BHO-MPaBOBYH OXpaHy. MOCKONbKY
NNLO, MNPU3HAHHOE HEeBMEHSEeMbIM B YCTaHOB/IEHHOM MOPsAKe, YrON0BHOM
OTBETCTBEHHOCTM HE TMOANEXMUT, HO K HeMy MOryT OblTb MPUMEHEHDI
NPUHYAWUTENbHbIE  Mepbl  MEAULMHCKOIO  Xapaktepa, AMCCepTaHT  BHOCUT
NpeasiioxkeHne 0  HeoOXOAMMOCTWYBELOMAATbL — MOCTpajaBllee  ANLo WK
MOTEPNEBLUEro O MPeKpaLleHnn NPUMEHEHNA MPUHYAUTENBbHBIX MepP MeAULMHCKOro
Xapaktepa. JflaHHOe npefnoXeHWe HanpaeneHo, B TMepBYH O4epelb, Ha
NpefynpexaeHune NPecTyrnieHnii B OTHOLWeHMN noTepneBLuerode facto,He cTaBLUero
noTtepnesLuumde jure.

PaccmaTpuBas  yrosioBHO-NpPaBOBYD  OXpaHy  /inL, NOTeprneBWwnX  OT
06LLECTBEHHO-0NACHbIX AEACTBMIA /ML, He [OCTUrWMX BO3pacTa YrosIoBHOM
OTBETCTBEHHOCTU, W OT [AEWCTBUIA NNL, HaxXOAALWMXCA B COCTOAHUM «BO3PaCTHOM
HeBMeHsieMocTu» (4. 3 cT. 20 YK P®), B gnccepTauum 060CHOBaHO MpeasioXXeHne o
HeoOX0AMMOCTM Yro/OBHO-MPABOBO OXpaHbl TakMX noTepneswux. [ns 3toro
npegnaraeTca gononHUTLCT. 20YK P® yacTbio 4 cnefyroLlero cogep>kaHusa: «Jiuo,
He [OCTurilee BO3pacTa YrofioBHOM OTBETCTBEHHOCTU KO BPEMEHW COBEpPLUEHUS
OOLLIECTBEHHO OMaCHOro [esHUs WM Haxogslleecs B COCTOSHUM BO3PaCTHOM
HEBMEHAEMOCTI, COBepLUMBLUee OOLLECTBEHHO OMacHoe [efHue, MO  PeLUeHnto
CyAa,MOXeT ObITb, MOMELLEHO B CreLmanibHoe y4ebHO-BOCNMTaTe/IbHOe YUpeXxXaeHune
OTKPLITOrO WAM 3aKpbITOro Tuna. O MPUHATOM peleHnn cypn WHgpopmupyet
nocTpagaBLuero».

ABTOpOM paspaboTaHa Knaccu(mMkaums MpPecTynHbIX BO3AEACTBMIA  Ha
MoTepneBLLEro B 3aBUCUMOCTY OT CYObEKTOB, CMOCOO0B U Lienei nocaraTenbCTBa.

3yyas npecTynHble BO3AENCTBMSA Ha /UL, CTaBlIMX noTepneswmnm de facto,
HO eLle He MoMYyYMBLLMX YroN0BHO-MPOLLECCYa/IbHOr0O cTatyca NoTepneBLUEro, aBTop
NPUXOAMT K BbIBOAY O TOM, YTO Takue /inua Takxe [O/MKHbI HaXo4MTbCA MO,
Yro/IOBHO-NPaBOBOM OXPaHOoi, npedycmMoTpeHHoON cT.309 YK P®, MocKoNbKy
COOOLLEHHbIE UMW NOXHble CBEAEHWUA MOTYT MOBAUATbL Ha MPUHATME PELLUEHUs O
BO3OY>)KEHUN YrofIoBHOIO Aena WAn, HaobopoT, K OTKasy B ero BO30YXXAeHWUW.
MpepnaraeTcs TaKXe YHUPUUMPOBATb CaHKUMW CTaTei, npesycMaTpuBalomnX B
KayecTBe KBa/IMPULMPYIOLLErO MPU3HaKa <MNPUMEHEHNE HacUIUS», «MNPUMEHEHNE
HacunMs, He ONacHOro A1 XXWU3HWU UK 300P0BbA», NPUMEHEHUE HACUNNSA, OMacHOro
AN XKU3HU UNK 340p0BbA». Peannsaumsa 4aHHOro npeanoXeHuns, ¢ O4HON CTOPOHBI,
OyfeT crnocobCcTBOBaTb OAMHAKOBOW OXpaHe MOTEPMEBLUMX, K KOTOPbIM Takoe
Hacuive 6blN0 NPUYMEHEHO, a C ApYrod — Of4MHAKOBOMY HakasaHWo finu,
MPUMEHMBLUMMTAKOE Hacusme.

B KayecTBe HefoCTaTKa yro/loBHO-NPaBOBbIX HOPM, HanpaB/eHHbIX Ha OXpaHy
noTepneBLUEro, CnefyeT Ha3BaTb UX BPeMeHHOe feicTeume. IHaye rosops, AencTeme
3TUX HOPM OrpaHUYeHOo MO CYTWU ABYMS CTaAMsMMW YrolOBHOroO CyA0MpPOv3BOACTBA:
npefABapuTe/ibHbIM  paccriefioBaHneM UM cyaebHbIM  npousBofcTBoM.  Kak
TONbKOMOTEPNEBLUMIA NepecTaeT ObITb YH4aCTHUKOM YrO/I0BHOMO npouecca, OH TepseT
YrONOBHO-MPaBOBYKD  OXpaHy. Mexay TeM NpecTynieHve B  OTHOLLEHWUU
NnoTepneBLUero MOXeT ObITb COBEPLUEHO U L0 BO30YXAEHMSA YroM0BHOrO Aenia 1 no
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OKOHYaHWIO Cyfe6bHOro Npomns3BOACTBa, MOCKO/bKY MOTeHUMaibHad 0NacHOCTb MeCTU
CO CTOPOHbI OCYXXAEHHOro WAN ero OKpY>XeHus. B CBA3M C 3TUM, MO MHEHWUIO
AnccepTaHTa, UenecoobpasHo B 4.2 CT.105 YK P® BBeCctM HOBOe
OTArYaroLLeeo0bCToATeNbCTBOKI. «€-2» YOUIUCTBO MNOTEPMEBLLUEr0 U3 MeCTU 3a
BbINO/IHEHME NMCBOMX NPOLeCCYasibHbIX 0653aHHOCTEN». AHANIOMMYHbIE LOMNOMHEHUA
[O/MKHbI  ObITb BHeceHbl B cT. 111, 112, 115, 167 YK P®.Kpome TOrO,
NpeanaraeTCcABKAOUNTDL MOTEpPreBWero B KPyr 0OBLEKTOB Yro/0BHO-MPaBOBOiA
OXpaHbl, MNEPEYNCIEHHbIX B CT. 295 YK P®.

B uyeTBepTOM naparpade «CyObeKTbl YrofoBHO-NPABOBOM  OXpaHbl
NOoTepnesLUero»paccCMaTPUBAETCA [eATe/bHOCTb MPaBOOXPAHUTE/IbHBIX OpPraHos,
obecneyrBaroLLMX YronoBHO-MPaBOBYHO OXpaHy MOTEpPreBLLEro.

Kakne Obl MpaBOBble HOPMbI HEe COAepXan YrofoBHbIN 3aKOH, 6e3
[eATe/IbHOCTM COOTBETCTBYHOLLMX OPraHOB OH He Croco6eH obecrneyunTb OXpaHy npas
notepneswero. lcxoga w©3  3TOro  Te3uca, [AMCCEpTaHT BBOAWUT  MOHATUE
«OpraHun3aLnoHHoe obecrneyeHme peann3aLMnyrosioBHOroO 3akoHa B cepe OXpaHbl
NnoTepnesLUero», noj KOTOPbIM MOHMMAETCOBOKYMHOCTLCWA, CPeACTB, CNoco60B U
MeTOZ0B, WCMO/Mb3yeMblX COOTBETCTBYHOLUMN CYObeKTaMUANA ee pa3paboTky U
peannsaunn B LensxcosgaHusa a(PeKTUBHOrO MexaHn3ma OxpaHbl MoTeprneBLUnX OT
npectynneHnin. OxpaHa /vy, MOTepneBWMX OT  MNPEeCTYMN/eHNIA,BO31araeTcs
rocyfapCTBOM Ha NMPaBOOXPaHNUTENbHbIE OpraHbl. ITO AeATEIbHOCTb LIeN10 CUCTEMDI
OpraHoB, pas3/IMYHbIX MO YPOBHIO, KOMMETEHUMM, Ha3HAYEHUIO, MNOPALKY
obpasoBaHuA 1 Apyrum npusHakam. COBOKYMHOCTb 3TUX OPraHOB W NMPUHUMAEMbIX
MMM Mep 06pasyeT OpraHM3aLMOHHbI MeXaHN3M peann3aumm 0XpaHbINOTePreBLLMX.
HenocpeacTBeHHO yepe3 [eATeflbHOCThb [JaHHbIX OpraHoB rocyfapCTBO WCMOMHAET
CBOE KOHCTUTYLMOHHOE 0053aTefIbCTBO MO OXpaHe MpaB /ul, MOTepneslwnx OT
npectynneHni(ct. 52 KoHcTuTyummn P®), u obecrneyumBaeT rocynapCTBEHHYHO
3awmnTy notepneswnx (CT. 45 KoHcTUTyuumn PO®).

ABTOp paccmaTpuBaeT CyObEKTOBYI0/I0BHO-NPaBOBOM 0XPaHbl M0 HECKO/IbKMM
OCHOBaHMSM: YPOBHIO ((hefiepasibHblid, PerMoHasbHbI); HanpaBneHuo AeATeIbHOCTH
(cTparternyeckoe, TaKTUYeCKoe); 0COBEHHOCTAM CYOBLEKTOB (A4eATe/lbHOCTb CBfA3aHa C
OXpaHou N1y, NoTepneBLMX OT MPeCTYNeHNA, AeATeNlbHOCTb HEMOCPeACTBEHHO He
CBfizaHa C OXpaHOM NnL, NOTEepPreBLUMX OT MPECTYNIeHUA, HO MpesycCMOTPEHO
yyacTue B Held).

B CTpyKTypy opraHu3alMoHHOro obecrneyeHns OXpaHbl MOTepreBLUEro aBTop
BK/IIOYAET: KaApOoBOe,pecypcHoe (MmaTepuasibHO-TEXHUYECKOE), WH(OpMaLNOHHO-
aHa/IMTUYeCKOoe, MeToAMYeckoeobecneyeHe, 6e3 KOTOPbIX Yros0BHO-MPaBOBas
OXpaHa HEBO3MOXHa.

OCHOBHOe 6GpemsioxpaHbl MOTEPneBLUNX BO3/IOXKEHO HAa OpraHbl BHYTPEHHUX
[eNn B NUUe COTPYAHUKOB pPasMYHbIX NOAPa3feneHnin: [03HaHWUA, CNeacTsBus,
YrONOBHOIO PO3bICKa, WHbIX MOAPa3AeNieHnid, OCYLLEeCTBASAIOWNX OnepaTUBHO-
PO3bICKHYOEATE/TbHOCTb.

B auccepTtaunmn 060CHOBbLIBAETCA BbIBOA O TOM, YTO, CYLLECTBEHHOE 3HayeHue
BOGECMeYeHMN OXpaHbl MOTEPneBLUNX WMEET BbICOKUA YpPOBEHb OpraHu3auun
[eSATeNIbHOCTU BCeEX CNYX0 W noApasfeneHnii, 3aaeincTBoBaHHbIX B YrOfI0BHO-
MpPaBOBOI OXpaHe MoTepneBLMX. OCO6EHHO BaXXHbLIM AB/SETCA MeXBEAOMCTBEHHOE
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B3aMMO/ENCTBME, MOCKO/NbKY B Yro/I0BHO-NPaBOBY 0XPaHy NOoTepreBLUMX BOB/EYEH
LLUMPOKUIA KPYT CYOHEKTOB.

UeTBepTas rnaBa «Yro/I0OBHO-MPaBOBble Mepbl 0XpaHbl MOTEPMNeBLLEr 0»
COCTOUT M3 TPeX naparpagos.

B nepsom naparpade «O6Lias xapakTepucTuKa yronoBHo-npaBoBbIXMep U UX
NCMOMb30BaHKE ANS OXPaHbl NOTePreBLUEro» PacCMaTPUBAETCS MOHATME U BUAbI MEp
YrON0BHO-MPaBOBOr0 Xapakrepa W OnpeaenseTca BO3MOXXHOCTb MX WUCNONb30BaHUA
ANA0XPaHbl NOTepneBLUero.

Bbibop CpeAcTB YrosioBHO-NpPaBoBOM OXpaHbl MOTEPMEBLUNX 06YCNOBMEH, C
OfHOM CTOPOHbI, LeN1eco0bpasHOCTbiO, TYMAHHOCTbIO, CMpPaBeA/MBOCTHIO U
3()(heKTUBHOCTbLIO, a C [APYyrod CTOPOHbI, COUMaNbHOM HEOO6XOANUMOCTbID WX
npumeHeHUs. Mepbl YrofioBHO-NPaBOBOro XapakTepakak MpaBu/io paccMmarpuBatoT
NPUMEHUTENBHO K /ALY,  COBEPLUMBLUEMY  MPECTYM/eHWe, KaK  Mepbl,
CMOCOOCTBYHOLIME, HapALy C HakasaHWeMm, [OOCTVDKEHWUIO Leneit uMcnpasneHuns
OCYX[IEHHOI0 W NPeayrnpeXxaeHns COBEPLUEHNS MMK  HOBbIX NPECTYMNIEHUMN.
[unccepTaHTnpennaraeT oueHMBaTb 3MMPEKTUBHOCTb 3TUX MeP MNPUMEHUTENbHO K
Yro/I0BHO-NPaBOBOM OXpaHe MoTepreBLUero.

AHanM3 pasNYHbIX TOYEK 3PEHUS Ha MNOHATME W BUAblI MEP YrofoBHO-
MpPaBOBOr0 Xapakrepa MOo3BOMWA KnacCU(UKaLMIo MX B 3aBMCUMOCTU OT Lenun
MCMO/b30BaHUS U OT BUAA MNOTEPMEBLLETO.

1. B 3aBUCMMOCTM OT LLE/IN UCTO/b30BaHUA:

1)  yronoBHO-NpPaBOBble  MeEPbl, HanpaBleHHble Ha  NpeaynpeXKaeHue
nocAraTensCTB Ha NOTepneBLUIEro: nponaraHAa yrofioBHOro 3akoHa, ouumansHoe
NpefoCTepPeXxXeHNne MoTeHUMaIbHbIX MpaBoHapyLUUTENEN, nobyxaeHue
NpaBoHapyLUnTenein K 4o6POBONLHOMY OTKa3y OT 3aBepLUeHUs Ha4yaTon MpecTyrnHoM
[EeATeNbHOCTN;  YCTaHOBMIEHWe  afMWHUCTPATMBHOINO  Hajsopa 3a  aduamu,
0CBOOOXAEHHBIMU M3 MECT /INLLEHNA CBOOOARI;

2) YroNoBHO-MPaBOBblE MepPbl, HamnpaBNeHHble Ha MNpPecevyeHne MNPEecTYNHbIX
BO3[€NCTBUI Ha NOTEPNEBLLEro: HeO6XoAMMas 060pOHa, NPUB/IEYEHNE K YIONIOBHOM
OTBETCTBEHHOCTM 3a NPUIrOTOB/IEHNE UMW MOKYLUEHWE Ha MPeCTYNIEHNE;

3) yronoBHO-MpaBoBble Mepbl, Harnpas/ieHHble Ha 0becneyveHne 6e30MacHOCTM
NoTepneBLlero: paspelleHne rpaxgaHaMm P® npnobpetarb, XpaHUTb, UCNONb30BaTb
B LieN11IX CaMO060POHbI OpY)XXUe U CPefCTBa 3aLUUThI;

4) yronoBHO-NpaBoBble Mepbl, HaNpaBeHHble Ha BO3MeLLeHWe NOoTepreBLIEMY
MPUYMHEHHOT O Bpeaa: KOHMUCKaLMa UMYLLECTBa, NOBGYXAeHME NpaBoHapyLINTeNen K
[eaTeNbHOMY packasHuo, NPUMMPEHNe C NOTepneBLUMM; AOCyAeOHOe cornalleHne o
COTPYAHMYeECTBe.

2. B 3aBMCMMOCTM OT BUAa NOTEPMeBLUEro:

1) yronoBHO-NpaBOBble MEPbI, Harnpas/eHHblE Ha OXpaHy MOTePneBLUEro
defuturum: nponaraHga YrofioBHOrO 3aKOHa,0(hmumasbHOe  NPeaocTepexeHne
NOTeHUMabHbIX MpaBOHapyLUUTeNe, YCTaHOBNEHNE aAMUHUCTPATUBHOIO Haasopa
3a uamn, 0CBO6GOXKAEHHBLIMU N3 MECT INLEHNs CBOOO/bI; HeObXo4MMas 060POHa;

2) YroNoBHO-MPaBOBble  Mepbl,HanpaBfeHHble Ha OxpaHy noTepnesLerode
facto: nponaraHga YronoBHOro 3akoHa, MOGYXAeHMEe MpaBOHapyLUUTeNein K
[06POBO/ILHOMY OTKa3ly OT 3aBepLUeHMS HayaToW MpPecTyrnHON [OeATeNbHOCTY;
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NpuBNeYeHne K yronoBHOW OTBETCTBEHHOCTU 3a NPUIrOTOB/EHME UIN MOKYLLEHNE Ha
NpecTynyeHwue;

3) YrofoBHO-MPaBOBbIE Mepbl, HampaefeHHble Ha OXpaHy noTepneswero de
jure: nponaraHa YrofioBHOrO 3akoHa, MoOyXAeHWe npaBoHapyLuuTenen K
[esaTeIbHOMY packasHuIo, NPYMUPeHKe ¢ NoTepnesLUnM, AocynebHOoe cornatleHue o
COTPYAHUYECTBe, KOH(hMCKaLMA MMYLLECTBA, pa3peLlleHmne rpaxaaHam npuobpertarb,
XpaHWUTb, UCMO/b30BaThb B Lie/IAX CaMO0OOPOHbI OPYXKME U CpeacTBa 3alunThl.

B nepsom mnaparpade Takke MNpPeACTaB/leHO OMpefesieHne Mep YrosoBHO-
NMpaBOBOr0 XapakKTepa, Hanpas/feHHbIX Ha O0XpaHy MoTepreBLUIero: «Yrof0BHO-
NpaBoOBble  Mepbl OXpaHbl MOTEPMNEBLUEro— 3TO Mepbl, HarpaBneHHble Ha
npeaynpexaeHve U npeceyeHMenocAraTeNbCTB Ha MoTeprnesLlero,06ecrneyeHne ero
6e30MacHOCT/ 1 BO3MELLEHNE NPUYNHEHHOTOEMYBpEeaa.

BosTOopom naparpape «O6LemMepbl YronoBHO-NPaBOBOro  XapakTepa,
HanpaBs/eHHbIe Ha OXPaHy NOTepPneBLUEero» paccCMaTpPUBAIOTCA Taknme Mepbl Yros0BHO-
MPaBOBOrO0 XapakTepa, Kak nponaraHa YrosioBHOrO 3akoHa, odmumanbHoe
npegocTepeXxeHne NOTeHUMaNbHbIX MpaBoHapyLUNTENeN, yCTaHOB/IEHWE
aAMWHWUCTPATMBHOIO HajAsopa 3a /Muamu, OCBOOOXAEHHLIMW W3 MeCT JNLLEHUS
cB0OOAbI, paspelleHve rpaxaaHam P® npuobpeTtarb, XpaHUTb, UCMOMb30BaThL ANS B
Llensix camMoOOOpOHblI OpYXXMe W CpefcTBa 3awuThbl, AocyaebHoe cornalleHve o
COTPYAHUYECTBe.

3yyeHre NpaKTUKN NPUMEHEHNSA YTONOBHO-MPAaBOBbIX Mep, HamnpasleHHbIX Ha
OXpaHy MNoTepreBLUEero, No3Bo/seT roBopuTb 06 MX cnaboi agheKTMBHOCTU. Tak,
CpeAcTBa MaccoBOi MHMOPMaUMM HefoCTaTOMHO MPUBEKaOTCA AN nponaraHAbl
YrO/OBHOM0 3aKOHa B 4aCTW OXpaHbl /AL, MOTEPMNEBLUNX OT MPeCTYNIeHnn. B To xe
BPeMA BO MHOIMX CHOXETax, TPaHC/IMPYeMbIX MO TeNeBUAEHWUIO, He Y4UTbIBaeTcA
npaso noTepnesLUero Ha HeNPMKOCHOBEHHOCTb 4acTHOM XU3HU,
pernameHTMpoBaHHoe BPekomMeHpauusax Komuteta MuUHUCTpoB CoBeTa EBponsl
(2003 r.) 0 NpaBax NoTepneBLUNX.

Ana  npegynpexaeHns npoTUBONpPaBHbIX BO3LENCTBUIA HA MOTepneBLUEro,
AMCCEPTaHT npeanaraet HageNUTb cnefoBatens 1 A03HaBaTeNs NPaBoOM BbIHECEHUA
ourUManbHOrO0 NPefocTepeXxeHns 06BUHAEMOMY W APYrUM Nuuam, OT KOTOPbIX
MOXET UCXOAUTb Yrpo3a HacUIMa WM MHbIX 3anpeLlieHHbIX 3aKOHOM AeCTBUI, O
HeZlonyCTUMOCTM OKa3aHWA MPOTUBOMNPABHOIO [aB/IeHNs Ha MOTepneBLUero, a Takke
0 HaCTYNJIEHUW 418 HUX NOCNEACTBUIA B Cllydae HapyLLeHWs 3TOro 06s3aresibCTaa.

Ona  ah(PeKTUBHOIO UCMOMb30BAHUA BO3MOXKHOCTEA  afAMUHUCTPATUBHOIO
Haf3opa ANa OXpaHbl MOTEpneBLUero, npeanaraeTcs YCTaHOBUTL YrO/IOBHYHO
OTBETCTBEHHOCTb 3a 3/10CTHOE HEeco6/0feHNe aAMUHUCTPATUBHBIX OrPaHNYeHNn 1
HEBbIMO/IHEHNE 0653aHHOCTEW, YCTAHOBNEHHbIX MPU agMUHUCTPATMBHOM HaA30pe
(4. 2 cT. 314-1 YK P®), B Liensax HegonyLweHns noBTOPHON BUKTUMU3ALMMN.

Paccmatpusas npo6sieMy oxpaHbl NOTEPMEBLUEro, aBTop rnpeasiaraet HafenTb
MOTEPMeBLUEro, HaxXOAALLEerocs Mof rocyAapCTBeHHOW 3alMTOW, MpaBOM WMETb
OTHecTpesibHOe  Oopy)kue. Peanmsaumsa  [AaHHOrO  NpeasioXeHWs  noTpebyet
COOTBETCTBYHIOLLEr0 NPaBOBOro 0becneyveHus.

CX0ACTBO MHCTUTYTOBAEATE/IbHOMO0 packasHWA M LOCYAeOHOro cornawieHus o
COTPYAHUYECTBE W NO3BONUM aBTOPY 060CHOBATL MPeL/IOKEHME O HEOOXOAMMOCTH
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BK/IoYeHMA nocnegHero B YK P®. Kpome TOro, HyXaakwTcaB W3MEHEeHUsAX
OTfe/NbHble  HOPMbl,  pernameHTMpylrolMe  gocydebHoe  cornawieHne o
COTpyAHMYecTBe. AuccepTaHT OTMEYaeT, YTO B HACTOsLLEe BPeMs OH MpoTMBOpeYar
MeXAYyHapoAHbIM corfaeHnam un pekomeHgaumsm OOH oTHocUTeNbHO npasa
MOTEpneBLUEro Ha y4acTne B NPUHATAW PELLEHNS MO YroIOBHOMY Aeny, M0 KOTOPOMY
OH MpW3HaH NoTeprneBLUM. Tak, MOTEPMEBLUNIA He y4acTBYeT B KauyeCTBe CyObeKkTa
3aKMHYeHNs  focyaebHOro cornaweHns o COTPYAHWYEecTBe, OH He HafeneH
MpaBoOMOGXanoBaTb 3aK/NHOYEHHOE COr/alleHne, KOPPeKTMPOBaTb ero CoAepXKaHue.
Takoli NopsAOK He CNocobCTBYeT Yro/OBHO-MPaBOBO OXpaHe NnoTepnesLUero. Kpome
TOro, CyWeCcTBYIOWMA NOPALOK  3aK/IYeHUs  [OCYyAeOHOro  corfalleHns o
COTPYAHNYECTBE TaKXXe OrpaHuyMBaeT MpaBa 00BMHAEMOro (nogo3peBaemMoro),
3aK/MHYMBLUEr0 Takoe corfalleHne. [na ycTpaHeHus 3Toro pAucbanaHca asTop
npegnaraetT BBECTU B KaYeCTBe CYObeKTa 3ak/toyeHUs [0CyaeOGHOro cornaleHuns o
COTPYAHMYECTBE NOTEpPeBLUErO.

B TpeTbem naparpade «CneuuanbHble  Mepbl  Yrof0BHO-NPaBOBOroO
XapakTepa, Harpas/ieHHble Ha OXpaHy MOTeprneBLIEro» paccMaTpuBaloTCA Takue
Mepbl, Kak MobyXaeHVWe npaBoHapylmTenein K [JOOPOBO/MbLHOMY OTKasy OT
3aBepLUEHNA HayaTol MpPecTynHOn [AeATeNIbHOCTW, NPUBMEYEHWE K Yro/0BHOWA
OTBETCTBEHHOCTM 33 MPWUrOTOB/IEHWE WAN  MOKYLIEHWEe Ha  MPecTyrnseHue,
HeobxoArMast 060poHa, KOH(UCKaLMSA NMYLLECTBA, NOBYXKAEHME MpaBOHapYLLUMTeNen
K [lesiTe/lbHOMY pacKasHuIo, NPUMUPEHMNE C NOTEPEBLLNM.

AHann3 cneumanbHbIX YrofioBHO-NPaBOBbIX Mep, KOTOpble MOryT 6blITb
MCNONb30BaHbl 415 OXpaHbl MOTEPrEBLUEr0 U NPaKTUKU UX MPUMEHEHUA MOKasan,
YTO Ha3Ha4yeHWe 3TUX Mep pasInMYHO. Takue YrosoBHO-NPaBOBble Mepbl, Kak
No6y>aeHNe npaBoHapyLUNTENein K 40OPOBO/IbLHOMY OTKa3y OT 3aBEPLUEHMS Ha4aToMn
MPecTynHon [eATeNIbHOCTWN, HeobxoAnMas 000pOHa, MPWUBNEYEHWE K YrO/IOBHOM
OTBETCTBEHHOCTM 3@ MPWUrOTOB/IEHWE WAN  MOKYLIEHNWEe HAa  MPeCTYrnseHue,
Hanpas/eHbl, B NEPBYI0 oyepefb, Ha NMpeaynpexaeHne nNpecTynHbIX MNOCAraTeNnbCTB
Ha noTepneBLUero. Takve yronoBHO-NPaBoOBble Mepbl Kak, KOH(MCKaLMA UMYLLECTBa,
NobGy)XXAeHne npaBoOHapyLIMTeNen K [AeATe/IbHOMY pPackasHWio, MNpUMUpeHne C
MOTEPNEeBLUMM Hanpas/ieHbl Ha BO3MeLLEeHVEe MOoTepreBLUeEMY MPUYMHEHHOIO Bpeaa,
MOCKO/IbKY OHW Y>Ke MPUMEHSAKOTCS MOC/e TOro, Kak MpecTyn/ieHne COBEPLUEHO.
YKa3zaHHble Yro/ioBHO-MPaBoBble Mepbl CMOCOOHbI ObITb 3(EKTUBHLIM CPELCTBOM
OXpaHbl MOTEpreBLUEroB TOM Cfy4vae, ecinm OyayT YCTpaHeHbl HETOYHOCTU U
MPOTUBOPEYMS B AMCMO3NLMAX COOTBETCTBYHOLWMX cTaTeh YK P®, a Takke npwu
YCNOBMMN NX CBOEBPEMEHHOIO M NPaBU/IbHOTO NMPUMEHEHUS.

PaccmaTpmBas Kaxytd B OTAENbHOCTU CheynasibHble Mepbl  Yrof0BHO-
MPaBOBOro xapakrepa no oxpaHe MOTepreBLUEro, aBTop NPUXOAUT K BbIBOAY O TOM,
YTO Of4HM M3 HMX (KOH(UCKaLMs UMYLLLECTBA) HY)KAAKTCA B 3aKOHOAATe/lbHOM
COBEPLUEHCTBOBaHUN, Apyrue (406POBO/bHLIM 0TKa3 OT COBEPLLEHUA MPeCTYNIeHNs,
HeobxoamMMasi 000poHa) — B nponaraHAe Ccpean HacefeHMst BO3MOXXHOCTEWN
ncnonb3oBaHWA. 1o MHEHWIO  AuccepTaHTa,  NpogMiakTMka, NPoBOAMMas
MpaBOOXPaHUTENIbHLIMW OpraHamMmy Ha CTaguuv MNPUroTOBNEHUS W MOKYLUEHWUA Ha
NpecTynneHve, [O/MKHA OCYLLECTBNAETCA B 3HAUMTENbHO 60/bLUEM 06beMe,
0COOEHHO A/19 oxpaHbinoTepneBwmnx defuturum, NOCKONbKY MMEHHO 3TO SIBNAETCH
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KpUTEpUEM OLIEHKN MpPeBEHTMBHOW [AeATeNIbHOCTU MPaBOOXPaHUTENbHbLIX OpraHoB.
[aHHaa npounakTmyeckas paboTta no CBOeMY XapakTepy AO/MKHA ObiTb NAEHTUYHA
[eATeNbHOCTU MO PacKPbITUIO MPECTYN/EeHWA, OHa TakXke [O/DKHA Y4UTbIBaTbCA B
nokasarensx aMeKTMBHOCTY AeATeNIlbHOCTM NPaBOOXPaHUTEbHbIX OPraHoB.

[MaTtasa rnaBa «OCHOBHbIe HanpaB/ieHUA COBEPLLUEHCTBOBAHUA Yro/10BHO-
NpaBoBOI OXpPaHbl MOTEPMEBLLEr0» COCTOUT U3 ABYX Naparpagos.

B nepsom naparpade «llyTu  COBEPLUEHCTBOBAHUA  YrO/IOBHOMO
3aKoHoJaTeNbCTBa B Cgepe OxpaHbl MOTepnesLlero» asTOp 0O00CHOBbLIBAET
NPeLNoXeHUs 0 BHECEHUWN U3MEHEHWUIA U A0MOoSIHeHUA B YK P®, HanpaBnieHHbIX Ha
peanu3aumio KOHCTUTYLMOHHOrO npasa NnoTepreBLUero Ha oxpaHy. B yacTHocTh, B
Obuwer vactm YK P® npegnaraetcs pacluMpuTb MepeyveHb 3agady YrosioBHOro
3aKOHa, [JOMOJTHMB ero OXpaHou npae 1 3aKOHHbLIX MHTEPECOB MOTEPMNEBLUNX, NPUYEM
He TONbKO (PU3NYECKMX, HO U KOPUANYECKNX NNL,. BYronoBHbIN 3aKOH CNnefyeT Takxke
BK/IKOUNTb  MOHATUE  «MOTEPNEBLUNA»,  MOCKOMbKYMNOHATAE  MOTepreBLlero,
cofepxatleeca B CcT.42 YTIK P® He cornacyetcsa C €ro YyrosioBHO-npasoBbIM
cogepXaHvem. Peanusaunsa [aHHOrO MpPeAsoXKeHUs MO03BOMIUT  PacnpoCTPaHUTb
fencTeme Lenoro paga crated YK P®Ha nuy, ctasumx notepreswmmMu de facto, HoO
He NoNMyYMBLUMX YT 0N0BHO-NPOLECCYa/IbHOr0 CTaTyca NoTepreBLUEero.

MPUHUMNBIYTONOBHOrO  3akoHa  cnpasegmeBocTtb  (cT.6 YK P®) wu
paBeHCTBOrpaXKaaH nepeq 3akoHoM (CT. 4 YK P®) fo/mkHbl BbiTb OPUEHTUPOBaHbI
Ha3aKoHHbIe MHTEepeChl NOTEPNEBLLEr0,B CBA3N C YEM NPeanaraeTca pacnpoCcTpaHUTb
X [eWACTBME He TONMbKO Ha /WL, COBEPLUMBLUMX MPeCTYnsieHne, HO W Ha
noTepneBLUnX.

MpHMMas BO BHWMaHWe, YTO Y KaXAOro MNOTeprneBLUErOMMEeTCH CBOM
YrofI0BHO-NPaBOBOM MHTEpeC, NpeAnaraeTca pacluMpuTb y4vacTuve MnoTepreBLllero B
MPUHATMM  YrOMIOBHO-MPABOBbIX PELUEHWIA OTHOCUTE/IbHO MPU3HAHWUA  [esHUsA
Mano3HaumTeNbHbiM (4.2 CT. 14 YK P®). [OuccepTtaHT npeanaraetr HOBYH
pefakuuo3aToro noHATUA. Kpome TOro, Takue 3akOHHbIE MHTEpPEechbl MOTepneBLUEro,
KaK NpUMUPeHne ¢ BUHOBHbIM, Ha3Ha4YeHWe HaKasaHusa YCN0BHO, YCI0BHO-A0CPOYHOE
0CBOOOXAeHVMe OT HakasaHud, focynebHoecornalleHMm 0 COTPYAHWYECTBE,
npeanaraeTcd OTHOCUTb K MpaBam NOTepneBLllero. 3T0 NOTpebyeTBHeCeHUs
COOTBETCTBYHLUMX U3MEHEHWNIA B CT. 73, 76, 79 YK P® 1 MNpUHATAA HOBOW CTaTby
CT. 63-2 «JlocynebHoe cornatleHne 0 COTPYAHNYECTBE.

OfHMM 13 YrONOBHO-MPaBOBbIX CPEACTB, Hanpas/ieHHbIX Ha OXpaHy
MoTepreBLUero, ABNSETCA HaKasaHue, CoAepXKalleecs B CAHKLMAX CTaTell yroloBHOro
3aKoHa. ABTOp Mpea/siaraet ynopsaaounTb HakasaHue 3a otaryarowme o6CToATe1bCTBa
C TeM, YTOObl HakaszaHMe 3a OLHO W TOXe OTAryaroLlee 06CTOATENbCTBO B PasHbIX
cocTasax MpPecTynieHns ob110 OANHAKOBbIM.

Ona  Bo3melleHMss Bpefa, MPUUYMHEHHOrO nNOTepneBLleMYy, AUCCEPTaHT
npeanaraet LINPe MCMONb30BaTb BO3MOXHOCTW TaKOro HakasaHus, Kak LwTpad.B
4aCTHOCTM,C Y4YeTOM 3apybexxHOro onbiTa, wWTpad npegnaraeTcs HasHayaTb B
TPOMHOM pa3mepe, ABe YacTU KOTOPOro B3bICKMBAKOTCA B MO/Mb3y MNOTEPMEBLUErO,
TPeTbsA YacCTb — B M0Nb3Y rocyaapcTsa.

B Oco6eHHO 4acTU YrofioBHOrO 3akoHa npeasiaraeTcs pacluMpuTb Kpyr
noTepnesLUNX. B 4aCTHOCTK, B KPYr CYObLEKTOB, Ha >XM3Hb KOTOPbIX MOXET ObITb
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COBepLUEHO nocAratenscTso (CT. 295 YK P®), cnefyert BKIOUMTL NOTEPrEBLLErO, a
penctene ct1. 302, 309 YK P® pacnpocTpaHuTb Ha notepnesllerode facto.Kpome
TOr0,3aKOHHbIE MHTEPEChl HPUAMYECKOro LA OCYLLECTBSAET ero npeacTaBuTe b,
COOTBETCTBEHHO W eMmy, Kak W MoTepnesLliemMy (usnyeckomy nuvuy, Heobxoamma
YrofioBHO-NpaBoBass 0OxpaHa. [loaToMy B Kpyr CYObLeKToB, B OTHOLLEHWM
KOTOPbLIXMOTYT ObiTb COBEPLLEHbI MPECTYMIEHUS, NMpPefyCMOTpeHHble CT. 295, 302,
309 YK P® cnegyeT BKIOYMTL MNOTEPNEBLUEro B /MUe NpeacTaBuTens
FOPUANYECKOT O LA,

Bo wm3bexaHue HapylleHWsa MpuHUMNA CnpaBefBOCTM  060CHOBAHO
NpeanoXeHne 0O He0OXOAUMOCTU  YHUMUKAUUMA  OTATHaOLWMX O0OCTOATENbCTB,
yKa3aHHbIX B CT. 296, 302, 309 YK P®, npefyCMOTPEB 3a HNX OAMHAKOBbIE CaHKLUUN.
Takum 006pa3om, MoTeprieBlIVe OT Pas3IMYHbIX MPeCcTynneHnin 6yayT O4MHAKOBO
3aliMeHbl  YronoBHbIM - 3aKOHOM.[peasiaraeTcs Takke AONOMHWUTL PAL  CcTaTei
(cT. 295, 296 YK P®) HOBbIM KBa/IMOULMPYIOLMM MPU3HAKOM — COBepLUeHue
MPecTynieHns B OTHOLIEHMM YYACTHWKOB Yro/fIOBHOMO CYAONPOW3BOACTBA,
HaXoAALWMXCSA NOJ, rocyAapCTBEHHOW 3aLLMTOIA.

B xoge npoBefeHHOro wuccnefoBaHWA Oblv BbISIBIEHbI HeJOCTaTKuU B
YrONOBHO-MPaBOBON OXpaHe HPUANYECKUX UL, 3TO MNO3BOAWAO 060CHOBATb
Npeasio)keHne 0 HeobXOAUMMOCTM YCTaHOBWUTL YrOMIOBHYK) OTBETCTBEHHOCTb 3a
MoApPbLIB A€/0BOI penyTauun topuanyecKoro nmua.

BTopoin naparpady «CoBeplUeHCTBOBaHME YroNOBHO-NPABOBOA  OXPaHbl
MOTEPneBLIEro oOpraHaMun BHYTPEHHUX [en»  MOCBSALLEeHaHaIU3YyAeATebHOCTH
OpraHoB BHYTPEHHWX [en MO0 YrosioBHO-NPaBoOBOW oxpaHe noTtepriesLlero.OCHOBHaS
Harpyska B 3TOW cdiepe BO3/IOXKEHaHa OpraHbl BHYTPEHHUX [en, O Yem
CBUAETENbCTBYET KO/IMYECTBO €XXEerofHo MocTynarLwmx B opraHbl BHYTPEHHUX Ae
3adB/IEHNIA M COOOBLLUEHNIA O MpecTynneHnax (6onee 25 MH. €XerofHo), a TakKXe
KONMYECTBO MPECTYNNEeHWUI, BbIBMIEHHbIX COTPYAHMKaMWU OpraHoB BHYTPEHHUX fen
(60nee 80% OT BCeX 3apPErnCTPUPOBaHHbLIX NPECTYMNEHNIA €XKEr0AHO).

AHanu3 [esATeNlbHOCTU OpraHoB BHYTPEHHWUX [eN, CBS3aHHOW C YrosIoBHO-
MPaBOBO OXpaHOW MOTePneBLUEro, MO3BONAET BHECTU Psf NPEA/IOKEHUA MO ee
COBEpPLLEHCTBOBAHMIO Ha (hefepasibHOM N PErnoHasIbHOM YPOBHSAX.

denepasbHbIA YpoBeHbNPeNonaraeT BHECEHNE AOMONHeHN B PefepasibHbIN
3aKoH «O nonmymm». B yacTHOCTK, HEO6XOANMO:

o HafenuTb  MOAUUMIO  MpPaBoM  00bABAATL  (PU3MYECKOMY  fivLy
06sA3aTenpHOe 4NS UCNOMTHEHNA OhnumnabHOe NPeLoCcTepeXxxeHe 0 HeLonyCTUMOCTY
[EeNCTBUIA, co3fatoLmX YCNoBUA AN5i COBEPLUEHMS NMPECTYMNIEHUA B OTHOLLEHUN nL,
MOTepPNeBLUMX OT MPeCTYNeHUA, [03HaHWe W MpefBapuTe/ibHOe CNeAcTBME MO
KOTOpPbIM OTHECEHO 3aKOHOAATeNIbCTBOM Poccuiickoil Pepepaumn K BeLEHWIO
OpraHoB BHYTPEHHUX Aefl;

o BMEHUTb B 006513aHHOCTY MONULMW OXpaHYy He TOMbKO (PM3NYECKNX, HO Y
FOPUANYECKUX NNLL;

o BK/IlOYaTb B €XerofHoli npuka3 MBJL, Poccuv 0 MpPUOPUTETHBIX
HanpaBneHNUAX AeAaTeNbHOCTY OPraHOB BHYTPEHHUX AeNl Y BHYTPEHHUX BOMCK, HOBOE
HanpasneHve — Yro/IoBHO-MNPaBOBY OXPaHy /L, NOTEPMEBLUNX OT NPECTYNIEHWNN;
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o fononHnte npukas MB/, Poccumot 17.01.2006Ne19 «O aeaTenbHOCTU
OpraHoB BHYTPEHHUX feN Mo NpeaynpexaeHNIo NPeCcTYNIEHN» NONOXKEHNEM O TOM,
4TO NPOGIMNAKTUYECKYIO AeATENbHOCTb CPeAn NnL, NOTEPNEBLUNX OT NPECTYNIEHUN,
B UENAX MW3MEHEeHUs WX BUKTUMHOIOMOBEAEHNA OCYLLECTBMAKT He TO/bKO
COTPYAHUKM NOAPa3feNeHNin [103HaHUSi, HO W WHble COTPYAHUKM (YYacTKOBbIE
YMO/IHOMOYEHHbIE  NOAUUMW,  COTPYAHWKW  MofpasfeneHuid Mo fenam
HECOBEPLLEHHONETHUX, COTPYAHUKN NaTPY/IbHO-NOCTOBOMN CNY)XXObI NONULMN).

PervoHanbHbIA  YPOBEHb MpeanonaraeT BHECEHWE [OMONHEHUB  3aKOHbI
(ueneBble Mporpammbl), Kacalowlmecst NPOGMNaKTUKMA  NpaBOHapyLlUueHui. B
HacTosLee BPeMA HM OAMH U3 HUX He npefycmaTpuBaeT Mepbl, Hanpas/ieHHble Ha
NPOUNAKTUKY MNpPaBOHApPYLUEHWA B OTHOLLEHMM MOTEPEBLUEro U ero oxpaHy. B
KOMMMEeKC Mep, Hanpas/ieHHbIX Ha YrosoBHO-MPABOBYHD OXpaHy MNOTepnesLUero
opraHamu BHYTPEHHUX Aefl,NnpefnaraeTcs BKAKUYUTL CeayoLme Hanpas/eHns:

1. dopmupoBaHMe YBaXMUTENbHOTO W BHUMATE/IbHOrO OTHOLUEHMSA K
notepnesLwemy. [leaTeNlbHOCTb OPraHoOB BHYTPEHHUX [efl CBsi3aHa C PacKPbITUEM U
paccnefoBaHNEM MPECTYN/IEHUIA, COBEPLUEHHbIX B OTHOLUEHUW noTepneBLuero. Mpu
3TOM HU OAWH AOKYMEHT He yCTaHaB/MMBaeT npasuia obpalleHns C NoTepnesLUnM,
4YTO MNPOTMBOPEUUT pPAdY MeXAYHApOAHbIX [AOKYMEHTOB, PaTU(MLMPOBAHHbLIX
Poccuiickoin ®epepaumei.

2. BbisiBneHMe (hakTOB YKPbITUA MNPECTYMNEHUA OT perucTpaunm wu
HeobOOCHOBaHHOrO OTKasa B BO30YXAEHMM YrofioBHOro Agena. Yem 6osnblie vy,
ocTaloTcsi 6e3HakasaHHbIMA W WX MNPOTUBOMpPAaBHblE [AEWCTBUA He NonyyaroT
Yro/IOBHO-NPaBoOBOM  OLEHKW, TeM 0O0nbllue MNOTEPrneBLUMX  OcTarTca  6e3s
HeobX04MMOW Yro/IOBHO-NMPaBOBOM OXpaHbl. AHa/IM3 0DULMaNbHBIX CTATUCTUYECKUX
[laHHbIX MOKa3bIBAeT, YTO NPU eXerogHOM COKpaLLEeHMUM YnCa 3apermMcTprupoBaHHbIX
NpecTynneHnn, YBeNUYMBAETCA  KO/IMYECTBO  HEOOOCHOBaHHbIX  OTKa3oB B
BO3OYXJeHUN YyronosHoro pena. COOTBETCTBEHHO, MOTEPMeBLIME OT AaHHbIX
MpecTynneHnin He BOCCTaHOBW/IM CBOW Npasa, NpeAocTaB/eHHble UM KOHCTUTYL e
P®,n octaimcb 6e3 YronoBHO-MPaBOBOM OXpaHbl. B 37O CBA3WM, HEOO6XO0AMMO
MepeopueHTNPOBATb OLIEHKY 3P(PEKTUBHOCTIN ONepaTUBHO-C/TY)KEOHOWN AesATe/IbHOCTU
OpraHoB BHYTPEHHUX fen B 06/1aCTU  YYeTHO-perucTpaumoHHon paboTbl C
Y3KOBE,OMCTBEHHbIX MHTEPECOB Ha KPUTEPUM OLEHKM 3TOW AeATENbHOCTU NLaMK,
NoTepneBUIMMI OT MPECTYMNEHUIA, NpUYeM caenaTb 3Ty OLEHKY NPUOPUTETHON.B
KpUTEPUWN OLEHKM MpefnaraeTcs BK/OYUTL MPUIOXKEHWE, KOTOPOE COoAepXasio Obl
cBefeHVs 00  yAOBMETBOPEHHOCTW  MOTEPMEBWMX  XOLOM  MPOBOAMMOIO
(NpoBeAeHHOro) paccnefoBaHUss M OTHOLUEHWEM K HUM COTPYAHWKOB OPraHos
BHYTPEHHMX Jer.

3. TloBbIEHNE YPOBHS pPacKpbIBAEMOCTU MNPECTYMN/IEHWIA W BK/HOYEHME
[AHHOro rnokasaTensa B KayecTBe MPUOPUTETHOrO B MoOKasaTe/n CTaTUCTUYECKOWA
OTYETHOCTW OpPraHOB BHYTPEHHWX feNn Hapsagy C  [JaHHbIMM O  BO3MeELLEHMM
NPUYMHEHHOTO  Bpeda. HUW3KMIA  YpOBEHbPACKPLIBAEMOCTU  MPECTYN/IEHNIAHE
CNoCco6CTBYET peann3aunm KOHCTUTYLIMOHHOIO MNpasa MoTepreBLUEero Ha OXpaHy u, B
KOHEYHOM CYeTe, BefeT K HapylleHVW0 npaB MOTeprneBLUEro Ha BO3MeELLeHue
MPUUYMHEHHOIO Bpefa W CKasblBaeTCA Ha WX HeraTMBHOM OTHOLLEHMM K paboTe
MpaBoOXpPaHUTENbHbIX OPraHoB.
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4. MOHWUTOPUHT YrofOBHO-NPaBOBON OXpaHbl MOTEPMEBLUENO KaK OPWUEHTMP
AN fanbHERLWMX HayYHbIX UCCNefoBaHMiA B JaHHON chepe. CneayeT UMeThb B BUAY,
YTO NPOTUBOAEACTBIE NMPECTYNHOCTM FrOCYAapCTBO OCYLLECTBSET Yepe3 pa3paboTKy
M peanu3auumio  YrofioBHOW MOMMTMKKW. [103TOMY YrofoBHO-NPaBoBasi OXpaHa
MOTEPNEBLLEro A0/MKHA CTaTh OHUM W3 CAMOCTOSITE/IbHbIX HAaMpaBneHWUiA YronoBHO
MOMIMTUKN U KaK CNeACTBMe—HanpaBneHNeMHay YHbIX UCCNeA0BaHNIA.

B 3aK/1t04EHUM NOABOAATCS UTOMM AMCCEPTALMOHHOIO UCCNEA0BaHMS.

MpoBeAeHHOE  WCCNEAOBaHWE  METOAOMOTMYECKMX,  TEOPETUYECKUX U
MPaKTUYeCKMX MPOGIEM YroNOBHO-MPABOBO 0XpaHbl MOTEPMEBLUEr0 MO3BOMNO
[0Ka3aTb HeAOoCTaTOUHY0 ee 3PDEKTUMBHOCTbL U pa3paboTaTb Mepbl, MO ee
COBEpPLLEHCTBOBaHNIO. MITOroMm paboThl CTana aBTOPCKAas KOHLEMLMSt YrofioBHO-
NpaBoBO/ OXpaHbl NUL, MOTEPMNEBLUMX OT TMPecTynneHwii. B  auccepTauum
060CHOBaHbl ~ TEOPETMYECKME TMOMOXEHMS W CHOPMYNMPOBaHbINPAKTUYECKMNE
PEKOMEHAALMM, HaMpPaBNEHHbIE Ha MOBbILLIEHME YrONOBHO-NPABOBON 3aLLULLEHHOCTM
NNLL, NOTEPMEBLUNX OT NPECTYMIEHWIA.

B uUensx onpeaeneHns MeTOAOMOIMUYECKUX MPeArnochbiioK U TeopeTUKO-
MPaBOBbIX OCHOB YrO/IOBHO-MPaBOBOI OXpaHbl MOTEPMEBLUEro Gbln OCYLLECTBEH
aHanM3  METOMOMOMMYECKMX U TEOPETMUYECKUX MOMOXKEHWIA, UMEKLIMXCs B
IOPUANYECKOI NUTEpaType, KacalolMXCs MOHSTUIAHOrO annapata MCC/eoBaHus,
MPOBEEHO M3YYyeHMe Hay4HbIX MOAXOA0B MO3HAHWS MecTa MOTEpPrneBLIEro B
Yro/loBHOM MpaBe W €ero YrosioBHO-MPaBOBOW OXpaHbl. PaccMaTpuBasi YrofoBHO-
MPaBoOBYD OXpaHy MOTepneBLUero, aBTop 060CHOBaN HEO6XOAMMOCThL MEepecmoTpa
CYLLIECTBYHOLLMX MOAXOA0B K Held. [laHHas uaes MOXeT ObITb peann3oBaHa TO/MbKO B
Cly4yae  W3MEHEHUs  YrOMOBHOW  MOMMTMKM  TrOCYdapcTBa U Pa3paboTKu
CaMOCTOSTENbHOIO ee HarpaBeHUs — OXpaHbl IUL, NOTEPMEBLUNX OT NPECTYNNEHWIA.

Pe3ynbTaTOM MPOBEEHHOr0 AUCCEPTALMOHHOIO WCCNe0BaHMs  SIBUIOChH
(hopMynMpPOBaHME TEOPETMUECKUX TMOMOXKEHWIA, YTOUHSIOLMX, [AOMONHSIOWNX I
Pa3BMBAIOLLMX CYLLECTBYHOLLME HAYYHble BO33PEHNSI HA YrOMIOBHO-NPABOBYIO OXPaHy
MOTepPneBLLEro.

MpoBeaeHHOE McCnef0BaHNe NO3BOIO:

1. Pa3paboTaTb  MOHSTWMHLIA  annapaT  WUCCNeAoBaHWs.BbisBNeHHas
0COGEHHOCTb  YrOMOBHO-MPABOBOIO  MOMOXEHMS1  MOTEPNEBLLUEro,  MO3BOUNA
NPeA/IOKUTL HOBble TEPMUHbI Ans 0603HaueHMs noTtepneBwmnx (defuturum — ans
NNLL, KOTOpble MOryT cTaTb notepnesBlwumMu; de facto — and nuu, cTaBLIKX
MOTEPNEBLUMMU, HO €lle He MOMYyYMBLUMX YrONOBHO-MPOLIECCYabHbIA CTaTyC
noTepnesLUero;de jure— Ans NuL, UMEKOLWIMX CTaTyC MOTEPMEBLLEr0) U, C YYeTOM
3TUX BW/OB MOTEPMEBLUEro, pa3paboTaTh HOBOE YroMOBHO-NPABOBOE OMpeAeneHme
MOTepPneBLLEro.

2. CdopmynmpoBaTb NpU3HaKX NOTEPMNEBLLEr0 Kak 00bLEKTA MCCMea0BaHus,
YTOMO3BON/IO U3YUNTb NPO6/IEMbI €r0 YrO/IOBHO-NPABOBOI OXPaHbl.

3. BbiSBUTb CYLIECTBYIOLLEE HEPAaBEHCTBO YrOMOBHO-NPAaBOBOM  OXpaHbl
(PU3NYECKUX U OPUANYECKUX ML, WU MPEAIOXUTL MePbl MO BOCCTaHOBMEHUIO
HapYLLEHHOro TeM CaMbIMMPUHLMNA CNPaBea/IMBOCTM.

4. PacCMOTPETb CYLLHOCTb W  COfEPXKaHMe MpPaBOBOW  3aLUMLLEHHOCTY
MOTEPNEBLLEr0 B MeXAYHapOAHOM U POCCUIACKOM MpaBe, BHECTU MPEANOXKEHNs NO
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UMMNIEMEHTAUMN  MEXAYHApOAHbIX  HOPMATUBHLIX  MNPaBOBbIX  aKTOB B
3aKoHOAaTeNnbCTBO Poccuinckor degepauunin,

5. OnpegenuTb CYWHOCTb W COAEpXKaHWe YrosoBHO-MPaBOBOA  OXpaHbl
noTepneBLUero, nokasaTb  €e  OCOBEHHOCTb, KOTOpas3aK/oyaeTcs B
TPEXCaMOCTOATE/NbHbIX  BUAAXYrO/I0BHO-MPaBOBO  OXpaHbl: MoTepneswiero de
futurum,de facto, de jure.

6. PaspaboTaTb MOHATWE YrofI0BHO-NPaBOBOM OXpaHbl NOTEPreBLUEro, Moj
KOTOpPOW cnefyeT MOHWMAaTb [AeATeNbHOCTb rOCyAapcTBa MO YCTAHOB/IEHWUIO U
peasmzauun B CcooTBeTCTBUM C KoHCTUTyumeir PP mep YronoBHO-NpaBoBOro
XapakTepa, HanpaB/eHHbIX Ha YCTpaHeHWe OMacHOCTM HapyLleHWs npas U CBOOOS
notepneswero defuturum, co3gaHuve YCMOBWMI AN BOCCTAHOB/IEHWUA HapYLUEHHbIX
npas notepnesLumxde facto, de jure.

7. BbliBUTb 0OCOGEHHOCTW Yrof0BHO-NPaBOBOM OXpaHbl NOTEpPMeBLUErO.
Knaccnukauma notepneslumx Ha defuturum, de facto, de jure nossonuna fokasatb,
4yTO notepneswwue defuturum ABAAOTCA 006BLEKTAMUYro/I0BHO-NPABOBOM OXpaHbl, a
notepneBLumne de facto, de jure — OXpaHAOTCA B pamMmKax 0ObEKTOBMPECTYNEHUI, U
BHECTW NPeAN0XeHNs Mo BKIHOYEHUIO NOTepreBLIEro (OM3NYECKOr0o 1 HOPULNYECKOTO
nua B nepeveHb 06bEKTOB YroNI0BHO-NPaBOBOW OXPaHbl.

8. YTOYHUTL Knaccupukaumio noTepneBLUMX no: coymasibHo-
Aemorpagpmyeckmm npusHakam (Bo3pacT, MoJ, rPakAaHCTBO); OTHOLLEHUAM MeXay
NoTepneBWMM W BWHOBHbLIM (POACTBEHHblE OTHOLUEHMS,, WHble OTHOLUEHMS);
npotheccun;  MpoueccyaslbHOMY — CTatycy;  CNY)KeOHOW  [eATeNbHOCTb WK
O6LLECTBEHHOMY [ONrY; COCTOSHMIO, CTaTyCy, KOMMYeCTBY MOTEPreBLUNX; BUAY
MPUYMHEHHOrO Bpefa; MOBEAEHWIO MOTEPreBLUEro; WHbIM  OCHOBaHWAM, YTO
CNoco6CTBOBA/IO OMpPefeneHnto BUAO0B MPeCTYMNHbIX NocAraTe/Ib,CTBHANOTEPrEBLLIENO 1
Yr0/10BHO-MPaBOBbIXCPEACTBNPOTUBOAENCTBUANM.

9. KnaccuuumpoBaTb MpecTynHble BO34ENCTBUA Ha MOTepnesLllero no
CyObekTaM, Crnocoby u LuensaM nocaratensCcTsa, 4YTO NO3BOAUAO  MPeLIOXUTb
obecneunTb OXpaHy NOTEPrEeBLUNX Yro/IOBHO-MPABOBbIMU CPeACTBAMU OT AeiCTBUM
HEBMEHSIEMbIX W ML, He [AOCTUTLIMX BO3pacTa YrosioBHOW OTBETCTBEHHOCTH.
Knaccnukaums npecTynieHMss No  cnocoby wu uensaM nocaratensCcTBa  Ha
MOTepneBLUEro  NO3BOMAWMAA  BbIBUTb  MPOTMBOPEYUS B CaHKUMAX  CTaTei,
npefycMaTpuBaloWmnX pasHble HakasaHWA 3a OfWHaKOBble KBaMguUumpytowme
NpU3Hakn (Hacwunve, Hacuave, OMacHoe ANA >KMU3HWM W 3[40pOBbA U T.4.), U
NPeLNOXNUTb Mepbl MO YCTPAHEHNIO UMEOLLMXCA NPOTUBOPEUNIA.

10. PaccmoTpeTb  Mepbl  YrO/I0BHO-NPaBOBOrN0  Xapaktepa, fAaTb  UX
Knaccuukaumio 1 NpeasiokuTb OUeHMBaTb 3PGEKTUBHOCTL 3TUX Mep Mo UX
CNocobHOCTM 06ecneynTb YroNOBHO-MPaBOBYD OXPaHy MOTeprneBLUEro. YToN0BHO-
MpaBoOBble Mepbl MPeAoXeHo KnaccumumpoBaTb B 3aBUCUMOCTU OT LU KX
MPUMEHEHNA Ha: YrofI0BHO-NPaBOBbIE Mepbl, Hanpas/eHHble Ha NpeaynpexaeHue
nocararenbCTB Ha MOTEPMEeBLUMX, YrOMI0BHO-NPaBOBbIE Mepbl, HamnpaB/ieHHble Ha
MpeceyeHme NPecTynHbIX BO3AENCTBUIA HA NOTEPNEBLUMX, YrO/IOBHO-MPaBOBble Mepbl,
Hanpa./eHHble Ha obecrneyeHne Ge30MacHOCTU MOTEPMEBLUNX, YroI0OBHO-MNPAaBOBbIE
Mepbl, HanpaBneHHbIe Ha BO3MELLEHWE NOoTepneBLIEMY MPUYNHEHHOTO Bpesa.
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11. BbIiBUTb HEAOCTaTKM B YrofI0BHO-NPaBOBOM OXpaHe MNoTeprneBLllero u
ChopMyNMpPOoBaThb NPESIOKEHWSA MO LOMNONMHEHUIO HOPM YK P®.

12. Pa3paboTtaTtb NpepioXeHUs, Hanpas/ieHHblE Ha OMTUMWU3ALMIO YrO/I0BHO-
MpPaBOBO OXpaHbl MOTEPMEBLUMX OpraHaMu BHYTPEHHWX [eN Ha (efepasibHOM U
PernoHasibHOM YpPOBHSAX.

B npunoxeHnn copepxatca MaTepuaibl, WUNNKOCTPUPYIOLWLME XO4 U
pe3ynbTaTbl UCCNeL0BaHUA,MPOEKT (efepasbHOro 3akoHa «O BHECEHUU U3MeHEeHWI
W [OOMNOMHEHWA B YTONOBHbIA  Kojekc  Poccuitickon — Pepepaunn»,
NpoekTdeaepabHOr0 3akoHa «O  BHECEHWM W3MEHEeHWIA W [JOMOSIHEHWIA B
denepanbHbI 3aKOH «O nonnumm», NpoekT npukasa MB/, Poccun «O6 06bABNEHUN
opraHamu BHYTPeHHUX [en ohuunanbHOro npefoCcTepeXxeHns 0 HefomyCTUMOCTU
[EeNCTBMIA, Co3falolmx YCNoBua AN COBEPLUEHMS MPeCTYN/IeHNs, B OTHOLUEHWUN
nvua,  NpUM3HaHHOronoTepneBwWNMM  OT  NPECTynnieHus,  npeaBapuTenbHOe
paccnefoBaHNe KOTOPOro Npou3BOAUTCA opraHamMu BHYTPEHHUX [en».

OCHOBHble Hay4uHble pe3ynbTaTbl AUCCepTaLun OTpaXKeHbl B CNefyroLmx
ony61MKoBaHHbIX paboTax:
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